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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

June 19, 2012, in Little Rock, Arkansas.  A Prehearing Order

was entered in this case on April 17, 2012.  The following

stipulations were submitted by the parties either in the

Prehearing Order or at the start of the hearing and are

hereby accepted:

1. The employer/employee/carrier relationship existed
on or about December 22, 2009.

2. The claimant’s average weekly wage was $249.67
which entitles him to a temporary total disability
compensation rate of $166 per week. (T. 4)

3. The respondents controvert this claim in its
entirety. (T. 5)

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensability.

2. Temporary total disability from the date of the
injury to a date yet to be determined.

3. Medical expenses.

4. Controversion and attorney’s fees.

Respondent:

1. Compensability.

2. Application of Ark. Code Ann. § 11-9-102(iv) (2007
Suppl.) [sic]

The record consists of two volumes: (1) the June 19,

2012, hearing transcript and the exhibits contained therein,

and (2) the claimant’s deposition bound under separate cover

and marked Claimant’s Exhibit 3.  

DISCUSSION

The claimant contends that he sustained a slip and fall

injury on December 22, 2009, while working for Kentucky

Fried Chicken.  Mr. Bonds contends that he was seen

initially at St. Vincent’s emergency room and has been under

the care of doctors at UAMS since that time.  Mr. Bonds

contends that he is entitled to temporary total disability

benefits from the date of the injury to a date yet to be

determined. (Comm. Exh. 1 p. 2) The claimant contends that

he injured his neck, collarbone, left shoulder, and back in

the slip and fall. (T. 18, 73)

In the Prehearing Order, the respondents contended that

Mr. Bonds did not report an injury within the course and
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scope of his employment, and that his complaints are the

result of his intoxication. (Comm. Exh. 1 p. 2) At the start

of the hearing, the respondents also contended that Mr.

Bonds’ complaints are the result of a preexisting condition,

and that there are no objective signs of any type of new

injury or trauma as alleged by the claimant on December 22,

2009. (T. 5) At the start of the hearing, the claimant’s

attorney objected to the respondents raising as a new

defense at the start of the hearing that there is no

objective evidence of an injury. (T. 7)

Issue 1: Claimant’s Burden Of Proof

This examiner has not identified any published Full

Commission or Arkansas Appellate Court decisions directly

addressing the claimant’s argument that (1) the claimant has

no burden to establish the nature and extent of an alleged

injury with medical evidence supported by objective findings

unless (2) the respondents specifically contend a lack of

objective findings prior to entry of a Prehearing Order. 

However, for the following reasons, I am not persuaded by

the claimant’s argument that the respondents were obligated

to make some prehearing contention about the presence or

absence of objective findings in order for objective

findings to be properly raised as a hearing issues.

First, I note that both parties identified

“compensability” as a hearing issue in the Prehearing Order

filed on April 17, 2012. (Comm. Exh. 1 p. 2) Second, I note
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that under the Arkansas Workers’ Compensation Law, the

burden of proof is on the claimant, and for injuries caused

by a specific incident and identifiable by time and place of

occurrence, the burden of proof shall be by a preponderance

of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).

Third, I note that the Arkansas Court of Appeals has on

numerous occasions identified four requirements that the

claimant must establish by a preponderance of the evidence

in order to establish a compensable accidental injury. 

Those four requirements are: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Vijil v. Schlumberger Technology Corp., 2012

Ark. App. 361, ___ S.W.3d ___; Montgomery v. J & J Lumber

Co., 2011 Ark. App. 129, ___ S.W.3d ___; Steak House v.

Misty Weigel, 101 Ark. App. 81; 270 S.W.3d 365 (2007); Rippe

v. Delbert Hooten Logging, 100 Ark. App. 227, 266 S.W.3d 217

(2007) citing Mikel v. Engineered Specialty Plastics, 25

Ark. App. 126, 938 S.W.2d 876 (1997).

Fourth, obviously, a claimant is not required to

establish any of those four requirements if the parties
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stipulate that the claimant sustained a compensable injury,

and the Commission has recognized that it is reversible

error for an Administrative Law Judge to ignore a

stipulation of a compensable injury.  Freddie Rowland v.

Pioneer Concrete of Arkansas, Full Workers’ Compensation

Commission, Opinion filed March 18, 2003 (E908901). 

Likewise, the Commission commits reversible error in denying

an injury for lack of objective findings if the parties

agree that the sole issue at the hearing was whether the

worker was performing employment services at the time of an

injury.  Caffey v. Sanyo Manufacturing Corporation, 85 Ark.

App. 342, 154 S.W.3d 274 (2004).  

However, in the present case, (1) the parties did not

stipulate to a compensable injury, (2) the parties did not

stipulate to the presence of objective findings in the

record, and (3) the parties at no point informed the

Administrative Law Judge either before, during, or after the

hearing that the parties agreed to limit the four

requirements of compensability that the claimant is normally

obligated to establish by a preponderance of the evidence. 

Absent a stipulation or explicit agreement to the contrary,

I find that the claimant is required to establish by a

preponderance of the evidence each of the four requirements

previously cited numerous times by the Courts in order to

establish a compensable accidental injury.
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In addition, there is no dispute that the respondents

timely raised as an issue the applicability of Ark. Code

Ann. § 11-9-102(4)(B)(iv), which provides in relevant part

that “compensable injury” does not include injury where the

accident was substantially occasioned by the use of illegal

drugs. (Comm. Exh. 1 p. 2)

Issue 2: Nature And Extent Of Compensable Injury

In the present case, I find for reasons discussed below

that the claimant has established by a preponderance of the

evidence all of the requirements necessary to establish that

he sustained a compensable left shoulder injury, but has

failed to establish that either his alleged back injury,

neck injury, or collarbone injury is supported by objective

medical findings.

A. Arising out of and in the course of employment.

     The Arkansas Workers’ Compensation Law does not define

the term “in the course of employment” or the term

“employment services.”  Pifer v. Single Source

Transportation, 347 Ark. 851, 69 S.W.3d 1 (2002).  However,

the Court in Pifer summarized:

We have held that an employee is performing “employment
services” when he or she “is doing something that is
generally required by his or her employer....”  We use
the same test to determine whether an employee was
performing “employment services” as we do when
determining whether an employee was acting within “the
course of employment.”  The test is whether the injury
occurred “within the time and space boundaries of the
employment, when the employee [was] carrying out the
employer’s purpose or advancing the employer’s interest
directly or indirectly.” 
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Id. at 857 [Internal citations omitted].

The only witness to testify in the present case was Mr.

Bonds who testified that in December of 2009 he was working

12-hour shifts as a cook for Kentucky Fried Chicken. (T. 18-

19) Mr. Bonds testified that he did not have a certain time

to clock out, however, and he would clock out whenever he

finished his job. (T. 19) Mr. Bonds testified that on

December 22, 2009, he was cleaning the floor at closing

time, at nine-something, when his foot hit a brick and he

slipped and fell backwards in a motion similar to Charlie

Brown trying to kick a football in the cartoons. (T. 20, 21,

40) Mr. Bonds testified that his shift supervisor, Derek,

and his co-workers, Kelly and Tim, were looking at him when

he had fallen. (T. 20) I note that Mr. Bonds first went to

the St. Vincent Health System emergency room on December 24,

2009, and that report likewise contains a history of Mr.

Bonds falling at work and injuring his left shoulder and

back. (C. Exh. 2 p. 1)

I find based on Mr. Bonds’ description of his work on

the night in question that his slip and fall occurred within

the time and space boundaries of his employment while he was

performing an activity required of his employer - cleaning

the floor before clocking out and leaving.  Consequently, I

find that any injuries sustained in that fall arose out of

and occurred in the course of Mr. Bonds’ employment with

Kentucky Fried Chicken.    
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B. Internal or external harm to the body which required 
        medical services or resulted in disability.

I also find that Mr. Bonds has established by a

preponderance of the evidence that his fall caused internal

harm to his left shoulder and required medical services.  As

discussed more fully below, the injury-related internal harm

to Mr. Bonds’ left shoulder, as identified in an MRI

performed on February 5, 2010, includes a second loose body

as compared to an earlier diagnostic study showing one loose

body, bone marrow edema, synovitis, and synovial

hypertrophy. (C. Exh. 1 p. 11 - 12) 

According to medical reports that I find credible, Mr.

Bonds first sought medical treatment after his fall at the

emergency room at St. Vincent Health System for his shoulder

complaint. (C. Exh. 2 p. 9) He was prescribed a shoulder

immobilizer and Vicodin and advised to follow up at Arkansas

Specialty Orthopedics within one to two days. (C. Exh. 2 p.

12)

Neither party offered into evidence any follow up

reports from St. Vincent Health System or from Arkansas

Specialty Orthopedics.  This lack of follow up is apparently

explained by Mr. Bonds’ testimony that he next started going

to “the University” because he believed they had a better

bone doctor there. (T. 24) Consistent with his explanation,

I note that the next medical report in evidence is from the

office of Dr. Ashfaq Hasan at UAMS dated January 11, 2010.

(C. Exh. 1 p. 2) Dr. Hasan and other physicians at UAMS had
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treated Mr. Bonds for prior left shoulder injuries. (T. 35;

R. Exh. 1) 

Mr. Bonds’ treatment at UAMS between January and April

of 2010 included medication, diagnostic testing, and

physical therapy. (C. Exh. 1) At both St. Vincent and UAMS,

Mr. Bonds attributed his current symptoms to his fall at

work in December of 2009. (C. Exh. 1 p. 4; C. Exh. 2 p. 9)

In light of Mr. Bonds’ MRI results, his description of his

fall at work as the source of his current problems, and the

treatment provided for his shoulder at St. Vincent and UAMS

between December of 2009 and April of 2010, I find that Mr.

Bonds has established by a preponderance of the evidence

that the fall at work on December 22, 2009, caused internal

physical harm to his left shoulder that required the medical

services provided for that shoulder between December of 2009

and April of 2010, and, as discussed below, caused a period

of temporary disability between December of 2009 and April

of 2010.  

C.  Injury established by medical evidence supported by 
         objective findings.

     Objective findings are those findings which cannot come

under the voluntary control of the patient.  Ark. Code Ann.

§ 11-9-102(16)(A)(i)(Repl. 2003).  The Arkansas Courts have

long recognized that a preexisting disease or infirmity does

not necessarily disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or

infirmity to produce the disability for which compensation



10ROBERT BONDS - G000167

is sought.  Jim Walter Homes v. Beard, 82 Ark. App. 607, 120

S.W.3d 160 (2003). Regarding the objective findings

requirement for an aggravation type injury, I note that a

claimant must establish the existence and extent of an

alleged aggravation or new injury by objective findings of

the new injury, and the claimant cannot carry his burden of

proof merely through objective findings of a preexisting

condition which became more painful after an incident at

work.  Liaromatis v. Baxter County, 95 Ark. App. 296, 236

S.W.3d 524 (2006).  Furthermore, a claimant is required to

establish a causal connection between any objective finding

in the record and the alleged compensable injury, even if

the alleged compensable injury is an aggravation of a

preexisting condition.  Ford v. Chemipulp Process, Inc., 63

Ark. App. 260, 977 S.W.2d 5 (1998).  Objective medical

evidence is necessary to establish the existence and extent

of an injury but is not essential to establish the causal

connection between the injury and a work related accident. 

Wal-Mart v. VanWagner, 33 Ark. 443, 990 S.W.2d 522 (1999). 

Diagnostic test results are objective findings.  Thus,

soft tissue swelling in the hip indicated by x-ray is an

objective finding.  Meister v. Safety Kleen, 339 Ark. 91, 3

S.W.3d 320 (1990).  Straightening of the normal lordotic

curvature of the spine, indicative of muscle spasm, is an

objective finding.  Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000). 
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i.  Low Back 

When Mr. Bonds first presented to St. Vincent Health

System on December 24, 2009, he was complaining of both left

shoulder pain and lower back pain. (C. Exh. 2) However,

after reviewing all of the medical reports in the record

from St. Vincent Health System, UAMS, and Central Arkansas

Chiropractic after December 22, 2009, the only low back

finding reported, other than pain, that this examiner

located is a hand-written notation contained on a Central

Arkansas Chiropractic Radiology Report indicating that Mr.

Bonds underwent lumbar spine x-rays.  The box “Other” is

checked with the handwritten notation beside it: “L4-L5 sp

(L)”. (C. Exh. 1 p. 23)

This examiner concludes that it would require

speculation and conjecture on his part to guess what the

abbreviation “L4-L5 sp (L)” means to a chiropractor, and

there is no indication in the medical record indicating that

the chiropractor or anyone reviewing the x-ray report

considered that this finding could or would support the

existence of any type of acute injury.  Consequently, on

this record I find that Mr. Bonds has failed to establish

the existence of a low back injury with medical evidence

supported by objective findings.

ii. Neck

     The first and only references that this examiner could
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find to Mr. Bonds’ neck or cervical spine in the medical are

in Central Arkansas Chiropractic Radiology Reports dated 

April 26, 2010, and May 27, 2010.  Each report indicates

that Mr. Bonds underwent x-rays of his cervical spine, that

he had decreased lordosis, and on each report the box

“Other” is checked with the handwritten notation beside it:

“C3-4 sp (R)”. (C. Exh. 1 p. 22 - 23)

Again, without any familiarity with chiropractic

abbreviations, I find that it would require speculation and

conjecture for this examiner to conclude that the notation

“C3-4 sp (R)” represents any type of finding supporting the

existence of an acute injury sustained in December of 2009.  

     I recognize again that, as discussed in Estridge v.

Waste Management, supra., decreased lordosis can be an

objective finding of an injury or aggravation where the

decreased lordosis is indicative of muscle spasm.  

Considering the decreased lordosis reported in Mr.

Bonds’ cervical spine x-ray report together with the

notation “C3-4 sp (R)” on each cervical spine x-ray report,

one might surmise that the notation “C3-4 sp (R)” is

intended to report muscle spasm on the right at C3-4,

consistent with the reported decreased lordosis in the

cervical spine.  However, this reasoning is not supported by

the lumbar x-ray report, when the chiropractor reported “L4-

L5 sp (L)” while also reporting normal lordotic curvature of

the lumbar spine. (C. Exh. 1 p. 23)
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Even if this examiner could somehow conclude that the

decreased cervical spine lordosis and/or the notations “C3-4

sp (R)” and “L4-L5 sp (L)” are indicative of the presence of

muscle spasm without resorting to speculation and

conjecture, I would also conclude on this record that the

claimant has failed to establish that a finding of spasm,

even if present over four months after his fall, is causally

related to his fall in December of 2009, particularly since

the medical record appears to contain no reference

whatsoever to Mr. Bonds’ neck or cervical spine prior to

April 26, 2010.

iii. Collarbone

Mr. Bonds testified at the hearing that his collarbone

on the left fell as a result of his injury. (T. 73) Since

Mr. Bonds’ hearing testimony comes within his voluntary

control, his testimony is not an objective finding.  Accord 

Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d

124 (1999) [Noting that a physical therapist’s observation

of muscle spasms is distinguishable from a physical

therapist’s notation of muscle spasms based on symptoms

reported by the claimant, since the claimant’s report of

symptoms comes within the voluntary control of the patient]. 

In addition, I see no specific reference to a clavicle or

collarbone injury anywhere in the medical evidence after

December 22, 2009.  I therefore find that Mr. Bonds has

failed to establish a clavicle or collarbone injury,
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separate and apart from his left shoulder injury, discussed

below, with medical evidence supported by objective

findings.

iv.  Left Shoulder 

Mr. Bonds’ left shoulder MRI performed on February 5,

2012, at Dr. Hasan’s request included a number of objective

abnormal findings.  In the rotator cuff, the MRI indicated

tendinosis of the supraspinatus and conjoined tendon as well

as subscapularis tendinosis. (C. Exh. 1 p. 11)  

In the glenohumeral joint, the MRI indicated a small

bony Bankart lesion and a small Hill-Sachs lesion, and both

lesions had bone marrow edema.  These findings were thought

to suggest “sub-acute on chronic shoulder dislocation. 

Currently the joint is not dislocated.”  There were also two

prominent loose bodies within the glenohumeral joint.  The

humerus demonstrated grade IV cartilage defects, and the

loose bodies were thought to have arisen from the humeral

head. (C. Exh. 1 p. 11, 12)  

The anterior inferior capsule was thickened consistent

with scarring and synovitis, and a small amount of synovial

hypertrophy was seen within the subscapular recess. (C. Exh.

1 p. 11)

In assessing the extent, if any, that the claimant has

established by a preponderance of the evidence that these

objective MRI findings support the occurrence of an injury

or an aggravation of a preexisting shoulder condition in his
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fall on December 22, 2009, I note that Mr. Bonds has

previously experienced at least one left shoulder

dislocation and additional bouts of left shoulder pain

requiring treatment.

For example, Mr. Bonds presented to UAMS with left

shoulder problems with difficulty lifting and holding

objects on September 23, 1998, and was at that time

diagnosed with a left muscle strain/spasm. (R. Exh. 1 p. 8-

9) On May 15, 2005, Mr. Bonds presented to UAMS with severe

left shoulder pain for one month and was on that occasion

likewise diagnosed with a shoulder strain/spasm. (R. Exh. 1

p. 11-12) 

On July 18, 2006, Mr. Bonds presented to UAMS with a

dislocated left shoulder after a TV fell onto his left

shoulder and required a procedure to reduce the dislocated

shoulder under sedation. (R. Exh. 1 p. 19) Mr. Bonds

returned to UAMS for therapy and follow up for that injury

periodically through October 30, 2006. (R. Exh. 1 p. 22-34)

     Mr. Bonds returned to UAMS on two occasions in 2009

with left shoulder problems on March 21, 2009, and on May 3,

2009.  On March 21, 2009, Mr. Bonds was diagnosed with a

sprain/strain after moving furniture two days earlier. (R.

Exh. 1 p. 42-50) On May 3, 2009, Mr. Bonds presented to UAMS

with left shoulder pain after a fall in the rain the night

before. (R. Exh. 1 p. 55) Mr. Bonds was treated and released
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the same day without follow up after the strain and fall

incidents in March and May of 2009, respectively.

Again, the respondents contended in part at the hearing

that Mr. Bonds’ complaints after December 22, 2009, are the

result of a preexisting condition, and that there are no

objective signs of any type of new injury or trauma on

December 22, 2009. (T. 5)

As a starting point, however, this examiner has not

found a single reference anywhere in Mr. Bond’s medical

history of intermittent shoulder complaints and treatment

dating back to 1998 to either tendinosis, a bony Bankart

lesion, a Hill-Sachs lesion, bone marrow edema, synovitis,

or synovial hypertrophy.  I note that Mr. Bonds’ x-ray on

March 21, 2009, did detect the presence of one loose

fragment in his left shoulder; however, I note that his

post-fall February 5, 2010, MRI now indicates the presence

of two loose bodies. (R. Exh. 1 p. 48; C. Exh. 1 p. 11)

Therefore, diagnostic tests also confirm the presence of a

second loose body in the shoulder which was not present in

the March 21, 2009, x-ray.

In considering the potential significance of Mr. Bond’s

shoulder problems and treatment before his fall in December

of 2009, I note that Mr. Bonds’ only course of extended

treatment was in the months immediately following his 2006

shoulder dislocation and reduction at UAMS.  He presented to

UAMS only one time each for his shoulder sprain moving
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furniture in March of 2009 and his fall in May of 2009.  By

comparison, after his work-related fall in December of 2009,

Mr. Bonds has remained off work and underwent a course of

treatment from December of 2009 to April of 2010.

As this examiner interprets the comments on the

February 5, 2010, MRI, the Bankart lesion, the Hill-Sachs

lesion and the associated bone marrow edema are associated

with chronic shoulder dislocation condition. (C. Exh. 1 p.

11) Since Mr. Bonds’ first shoulder dislocation dates back

to 2006, and absent any further clarification by expert

medical opinion or otherwise, I find that both of these

lesions preexisted Mr. Bonds’ fall on December 22, 2009.

In addition, I note that the Full Commission has

previously found that tendinosis detected in an injured

worker’s MRI performed in December of 2009 was not an

objective finding supporting the existence of a shoulder

injury allegedly sustained in November of 2008.  Durham v.

White Hall School Dist., Full Workers’ Compensation

Commission, Opinion filed January 4, 2011 (F906955). 

Likewise, the Full Commission has held that mild tendinosis

and fluid in the subacromial bursa identified by MRI on

March 30, 2004, was not an objective finding supporting an

acute shoulder injury allegedly sustained on March 23, 2004. 

Hassler v. Thomas & Betts Corporation, Full Workers’

Compensation Commission, Opinion filed October 19, 2005

(F403780). 
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However, the Full Commission found in Parker v. Wal-

Mart, Full Workers’ Compensation Commission, Opinion filed

March 25, 2009 (F412612 & F612506), that loose bodies

observed and removed during hand surgery in February of 2005

were objective findings supporting an aggravation injury of

preexisting osteoarthritis in the right carpal metacarpal

joint sustained in November of 2002.

Likewise, in Shields v. Swifton Public Schools, Full

Workers’ Compensation Commission, Opinion filed March 20,

2007, the Full Commission found that synovitis is an

indication of inflammation and swelling, and that synovitis

and effusion indicated by MRI on November of 2003 are

objective findings supporting the existence of a knee injury

from a fall in August of 2003, notwithstanding the presence

of preexisting osteoarthritis in the injured workers’ knee. 

In affirming the Full Commission, the Arkansas Court of

Appeals likewise found that new post-accident findings of

synovitis and effusion establish a specific incident knee

injury notwithstanding preexisting knee arthritis.  Swifton

Public Schools v. Shields, 101 Ark. App. 208, 272 S.W.3d 851

(2008).

In other synovium-related cases, the Full Commission in

Jones v. E-Z Loader Boat Trailer, Full Workers’ Compensation

Commission, Opinion filed June 24, 2003 (E814459 & E909560)

found that both “abnormal synovium” and “granulation tissue”

observed during elbow surgery are objective findings
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supporting the existence of and overuse epicondylitis

injury.  In Thresher v. Chem-Fab Corp., Full Workers’

Compensation Commission, Opinion filed January 18, 1996

(E314177), the Full Commission found that a synovial cyst

indicated by MRI in September of 1993 was caused by trauma

and was an objective finding of a back injury sustained in a

fall in August of 1993.

Finally, I note that in Harvey v. SR of Arkansas, Full

Workers’ Compensation Commission, Opinion filed June 17,

2004 (E908494), the Full Commission found that marrow edema

compatible with a lesion occurring at about the time of a

work injury is an objective finding of an aggravation of

preexisting aseptic necrosis.

In comparing the MRI findings in the present case to

the circumstances considered in these prior cases, I note

that, out of the findings of marrow edema, tendinosis,

synovitis, synovial hypertrophy, and loose bodies,

identified in Mr. Bonds’ February 2010 MRI, the only finding

that the Full Commission has previously found was not an

objective finding of a work related injury is a finding of

tendinosis.  Based on the prior Full Commission decisions

and Court of Appeals decision cited above, Mr. Bonds’ MRI

findings of bone marrow edema, synovitis, synovial

hypertrophy, and a second loose body in the shoulder would

all seem to be capable of supporting the existence of an

acute shoulder injury.   
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In addition, I note that Mr. Bonds’ 2010 MRI was

performed only two months after his fall at work and over

three years after his prior significant shoulder injury in

2006.  I also note again that after recovering from his

significant shoulder injury in 2006 and before his

significant shoulder injury in December of 2009, Mr. Bonds

went twice to UAMS for shoulder complaints, and on each of

those two occasions, he was treated only once and released

without scheduled follow up.  

In light of the lengthy (three year) interval between

Mr. Bonds’ 2006 injury and his 2010 MRI, the short (two

month) interval between Mr. Bonds’ December 2009 fall and

his 2010 MRI, the relatively minor treatment (one visit

each) that Mr. Bonds had with his March 2009 shoulder sprain

and his May 2009 fall, and the various prior Commission and

Court decisions indicating that synovitis, other synovial

abnormalities, bone marrow edema, and a new loose body can

each be an objective finding of an acute injury/aggravation

of a preexisting condition, I find that Mr. Bonds has

established by a preponderance of the evidence that his

alleged left shoulder injury on December 22, 2009, is

established by medical evidence supported by objective

findings.                 

D. Injury was caused by a specific incident and is      
        identifiable by time and place of occurrence.

The contemporaneous medical reports from December 24-

25, 2009, are notably inconsistent as to whether Mr. Bonds’
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fall at work occurred on December 23, 2009, or instead on

December 22, 2009.  However, I note that an injured worker

is only required to establish that his injury is

identifiable by time and place of occurrence, and is not

required to establish the calendar date of injury at the

hearing.  Edens v. Superior Marble & Glass, 346 Ark. 487, 58

S.W.3d 369 (2001).

In the present case, I am persuaded by Mr. Bonds’

testimony that the fall occurred on the last day that he

worked at Kentucky Fried Chicken, that several co-workers

including a supervisor were present when he fell, and that

he was not provided any type of paperwork to fill out by

supervisory personnel either that night or at any point

thereafter related to his fall on the premises. (T. 20, 24,

70) Under these circumstances, the date of the fall is

identifiable through the employer’s wage records

establishing the last day that Mr. Bonds worked in December

of 2009.

In addition, of the various pages of the December 24-

25, 2009, medical reports in evidence, I am most persuaded

in identifying the date of the fall by the typed nursing

record indicating that the fall occurred at work on Tuesday. 

(C. Exh. 2 p. 9) I hereby take notice from a 2009 calendar

that the Tuesday before December 24, 2009, was in fact

December 22, 2009, the date on which the claimant repeatedly

testified that the fall occurred. 
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I therefore find on this record that Mr. Bonds’ injury

at work is identifiable by both time and place of

occurrence.    

E. Injury and accident not substantially occasioned by  
        the use of illegal drugs.

Arkansas Code Annotated section 11-9-102(4)(B) states

in relevant part:

(B) "Compensable injury" does not include:

(iv)(a) Injury where the accident was
substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in
contravention of physician's orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician's orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in
contravention of physician's orders.

(c) Every employee is deemed by his or her
performance of services to have impliedly
consented to reasonable and responsible testing by
properly trained medical or law enforcement
personnel for the presence of any of the
aforementioned substances in the employee's body.

(d) An employee shall not be entitled to
compensation unless it is proved by a
preponderance of the evidence that the alcohol,
illegal drugs, or prescription drugs utilized in
contravention of the physician's orders did not
substantially occasion the injury or accident.

The Arkansas Courts have held that the presence of

drugs established by drug metabolites present in the body is

sufficient to raise the rebuttable presumption and shift the

burden of proof to the claimant to rebut the presumption. 

Flowers v. Norman Oaks Construction Co., 341 Ark. 474, 17
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S.W.3d 472 (2000); Brown v. Alabama Elec. Co., 60 Ark. App.

138, 959 S.W.2d 753 (1998) petition for review denied, 334

Ark. 35, 970 S.W.2d 807 (1998). 

In the present case, the respondents offered into

evidence medical reports indicating that Mr. Bonds has a

history of marijuana abuse.  However, the respondents

presented no evidence, through witness testimony or

otherwise, that Mr. Bonds was observed using illegal drugs

on the day he fell, that he in any way appeared intoxicated

or otherwise under the influence of illegal drugs on the day

he fell, that he underwent drug testing on or shortly after

the day he fell, or that he refused to undergo drug testing

on or shortly after the day he fell.

I find on this record that no rebuttable presumption

arose that Mr. Bonds’ accident or his injury was

substantially occasioned by the use of illegal drugs because

the record contains no evidence that Mr. Bonds in fact used

illegal drugs on the night that he slipped and fell.

Consequently, for all of the reasons discussed herein,

I find that Mr. Bonds established by a preponderance of the

evidence each of the requirements necessary to establish

that he sustained a compensable left shoulder injury on

December 22, 2009.  

Issue 3: Temporary Disability Compensation

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant
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suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

A.  Healing Period

In the present case, I find that Mr. Bonds has

established that he remained in a healing period for his

diagnosed shoulder strain until his discharge from therapy

on April 7, 2010.  Between December 24, 2009, and April 7,

2010, Mr. Bonds was treated initially with a shoulder

immobilizer and medication at St. Vincent Health System. 

(C. Exh. 2 p. 21-22) After Mr. Bonds switched his care to

UAMS, Dr. Hasan ordered an MRI to rule out a rotator cuff

tear. (C. Exh. 1 p. 2) After the MRI, Dr. Hasan in March of

2010 prescribed medication, physical therapy, a diagnostic

arthroscopy and removal of the loose bodies in Mr. Bonds’

shoulder. (C. Exh. 1 p. 3) 

Although Mr. Bonds continued to treat in 2011 at UAMS

for other medical conditions, the last medical report in

evidence referring to Mr. Bonds’ shoulder is a UAMS

emergency room report dated April 20, 2010, i.e., more than

two years before the hearing conducted on June 19, 2012. 

The last report documenting any of the treatment that Dr.
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1The document located at page 3 of Claimant’s Exhibit 1
appears to be dated at the top January 11, 2010, but was
clearly not prepared until after Mr. Bonds’ MRI was
performed on February 5, 2010, since Dr. Hasan on page 3
references the February MRI.  The dictation date on page 3
suggests the office visit actually occurred on or near
March 8, 2010.  

Hasan had proposed is the discharge summery from therapy

dated April 7, 2010. (C. Exh. 1 p. 15)

If Mr. Bonds ever had the diagnostic arthroscopy and

loose body removal discussed by Dr. Hasan on or about

March 8, 2010,1 Mr. Bonds did not offer reports of those

procedures (or any other treatment for his shoulder after

April 20, 2010) into evidence.  If Mr. Bonds did not ever

undergo the diagnostic arthroscopy and loose body removal

discussed by Dr. Hasan on March 8, 2010, Mr. Bonds did not

provide any explanation at the hearing as to why he did not

undergo these procedures.  There is simply no evidence in

the record, by way of medical report, witness testimony, or

otherwise, pertaining to Mr. Bonds’ shoulder condition after

April 20, 2010, and again the last therapeutic treatment in

the record prescribed by Dr. Hasan was the therapy from

which Mr. Bonds was discharged on April 7, 2010.  On this

record, I therefore find that Mr. Bonds’ healing period

ended with his discharge from therapy on April 7, 2010.

B.  Incapacity from earning due to shoulder injury

As an initial matter, I note that a number of factors

can affect an injured workers’ earning ability including,

but not limited to, his age, education, and work experience.
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On the date of his injury, Mr. Bonds was 40 years old. (C.

Exh. 1 p. 20) To the best of his recollection at the

hearing, Mr. Bonds did not pass the 9th grade in school. 

(T. 12, 70) Mr. Bonds’ work history before Kentucky Fried

Chicken consisted of working at Red Lobster (washing dishes

and cooking), Broadway Car Wash (wiping down cars),

Bojangles (cooking), Backyard Burger (cooking) and Master’s

Inn (cooking). (T. 14, 15, 31)

In his 15 years at Kentucky Fried Chicken, Mr. Bonds

worked at various times as a cook, a shift supervisor, and

on a cash register. (T. 15)

When considering Mr. Bonds’ physical limitations due to

his compensable left shoulder injury from December 23, 2009,

through April 7, 2010, in light of his age, his limited

education, and his limited job skills, I find that Mr. Bonds

for the following reasons has established that he was

incapacitated from working due to his injury between

December 23, 2009, and April 7, 2010.

First, for the period between December 23, 2009, and

January 10, 2010, I note that Mr. Bonds did not put into

evidence at the hearing any off work slips or limited duty

releases from any physician at St. Vincent Health System

where he treated on December 24-25, 2009.  Nevertheless, I

note that his discharge instructions from St. Vincent refer

to both a prescription of Vicodin and an immobilizer. (C.

Exh. 2 p. 21-22) It also appears that upon discharge Mr.
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Bonds was instructed to wear the immobilizer for two weeks. 

(C. Exh. 2 p. 4)

Second, I note that when Mr. Bonds presented to UAMS

approximately two weeks later on January 11, 2010, he was

discharged by Dr. Hasan to attempt light or limited duty

status with a 10 pound restriction on lifting with both

hands only, and no pushing, pulling or use of vibrating

equipment or tools. (C. Exh. 1 p. 5)

Third, Mr. Bonds testified that when he took Dr.

Hasan’s light duty release back to Kentucky Fried Chicken,

the head manager, Tanya, took him outside and fired him. (T.

28) The respondents did not present any evidence conflicting

with Mr. Bonds’ testimony regarding his termination on

attempting to report back to work on light duty, and I note

that Mr. Bonds’ application for unemployment benefits on

January 13, 2010, appears consistent with his time line of

events. (R. Exh. 2 p. 7)

Fourth, while I recognize that there are no subsequent

work instructions from doctors in evidence, I note that

according to the therapist’s discharge, Mr. Bonds continued

as recently as April 4, 2010, to use only one hand to

perform essentially all of his activities of daily living,

and that his employment status was “fired.” (C. Exh. 1 p.

15) 

I find on this record that Mr. Bonds has established by

a preponderance of the evidence that he was totally
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incapable from finding a new job for any new employer during

his healing period in light of his previous lines of hand

intensive work (cook and car washer) and in light of his

extremely limited use of his left arm during his healing

period as documented first by prescribed use of an

immobilizer, then by a limited duty release, then by his

termination when he sought to return to light duty for the

respondent, and finally by the therapist’s notation that he

was still only using one hand near the time of his release

from therapy on April 7, 2010.   

     Issue 4: Reasonably Necessary Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary
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medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that the course of

treatment for his shoulder that Mr. Bonds obtained first at

St. Vincent Health System and then at UAMS between December

of 2009 and April of 2010 was reasonably necessary to treat

the compensable physical injury to his shoulder that Mr.

Bonds experienced in his fall on December 22, 2009.  Again,

to the extent that the respondents assert that the treatment

was for a preexisting condition, I note that Mr. Bonds had

only on two occasions sought treatment for his shoulder from

the time he recovered from his 2006 shoulder injury until

his fall in December of 2009.  Given the persistence of Mr.

Bonds’ complaints after the fall at work in December of

2009, and the objective findings on MRI in February of 2010

that on this record support the existence of an acute injury

in December of 2009, I find instead that the medication,

immobilizer, x-rays, MRI, and therapy that Mr. Bonds

received between December 24, 2009, and April 20, 2010, were

intended to diagnose and treat the symptoms of his acute

injury.
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Since I find that Mr. Bonds has failed to establish

that he sustained a compensable neck, collarbone or back

injury, I find that Mr. Bonds has failed to establish that

the treatment/testing in the record for his neck and back

was reasonably necessary for his compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee/carrier relationship existed
on or about December 22, 2009.

2. The claimant has established by a preponderance of
the evidence that he sustained a compensable left
shoulder injury in a fall at work on December 22,
2009.

3. The claimant has established by a preponderance of
the evidence that he was temporarily totally
disabled from December 23, 2009, through April 7,
2010. 

4. The claimant has established by a preponderance of
the evidence that all of the medical treatment
that he received for his shoulder at UAMS and at
St. Vincent Health System between December of 2009
and April of 2010 documented in the hearing record
was reasonably necessary to treat his compensable
shoulder injury.

5. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable neck injury, a compensable collarbone
injury, or a compensable back injury on
December 22, 2009.

6. The claimant’s average weekly wage was $249.67
which entitles him to a temporary total disability
compensation rate of $166 per week. 

7. The respondents controvert this claim in its
entirety.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued
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sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


