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STATEMENT OF THE CASE

A hearing was conducted on May 25, 2012, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on March 28, 2012,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order, subject to an additional stipulation

concerning the applicable compensation rates announced at the hearing.  A copy

of the Prehearing Order was introduced, without objection, as “Commission’s

Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all
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relevant times, including June 7, 2011; that the claimant sustained a compensable

cervical injury, as a result of a specific work-related incident on said date; that

respondents paid various medical and indemnity benefits; and that respondents had

controverted the additional benefits requested.  At the hearing, the parties further

agreed that the claimant’s average weekly wage at the time of his admitted injury

was $472.00 which would equate to a temporary total disability rate of $315.00 and

a permanent partial disability rate of $236.00.  It was further agreed that the

claimant was paid appropriate temporary total disability before October 13, 2011.

By agreement of the parties, the following issues were presented for

determination:

1. Whether the claimant was entitled to additional, continued medical
treatment, including surgery recommended by Dr. Greg Ricca.

2. Whether the claimant was entitled to additional temporary total disability.

Claimant contended, in summary, that he continued to experience significant

physical problems as a result of his admitted injury; that his authorized treating

physician, Dr. Greg Ricca, had recommended surgical treatment which the claimant

contended was reasonably necessary, as well as related to the admitted injury; that

he was entitled to additional temporary total disability, beginning October 13, 2011,

and continuing through the present, while maintaining that his healing period had

not ended; and that a controverted attorney’s fee should attach to any additional

benefits awarded.
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The respondents contended that the recommended surgery was unrelated

to the  claimant’s  injury,  while  maintaining  that  it was related to the claimant’s

pre-existing condition.

The claimant testified in his own behalf.  Andy Allen was called as a witness

by the respondents.   The record is composed solely of the transcript of the May 25,

2012, hearing containing two (2) volumes of medical exhibits, forty (40) pages

introduced by the claimant and sixty (60) pages introduced by the respondents as

“Claimant’s Exhibit A” and “Respondents’ Exhibit A,” respectively.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he is entitled to additional, continued medical treatment at respondents’

expense.  Respondents remain responsible for follow-up diagnostic testing

and treatment in order to ascertain the exact nature of the claimant’s injury.
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4. As of the date of the within hearing, the claimant has failed to prove that

surgical intervention is reasonably necessary treatment for the claimant’s

admitted injury.  Pursuant to Ark. Code Ann. §11-9-107, §11-9-511 and

Commission Rule 099.27, I find that additional development of the medical

is required to address the issue of whether surgery remains necessary to

treat the claimant’s injury.

5. The claimant has proven, by a preponderance of the evidence, that he is

entitled to additional temporary total disability beginning October 13, 2011,

and continuing through an undetermined.  The claimant’s healing period had

not ended as of the date of the within hearing.

6. Issues not addressed herein are specifically reserved.

DISCUSSION

This is an extremely confusing and difficult claim.  In my opinion, the medical

evidence was poorly developed.  Admittedly, the lack of medical evidence can be

attributed, in part, to the respondent/carrier’s unilateral,  premature, and

unwarranted termination of all benefits after the claimant’s authorized treating

physician, Dr. Greg Ricca, recommended cervical surgery on October 11, 2011, at

which time he restricted the claimant to light-duty work.  The record reflects that

subsequent to respondents’ termination of all benefits, the claimant’s family

physician referred him back to one of his authorized treating physicians, Dr. Yuan

Yuan Long, a neurologist, for additional diagnostic testing and treatment and that
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Dr. Long, in turn, referred the claimant to Dr. Raymond Greaser, a pain

management specialist, for additional treatment.  Thereafter, the claimant

apparently returned on his own to Dr. Ricca during April, 2012, at which time Dr.

Ricca relaxed the previously imposed physical restrictions, indicating that the

claimant’s condition had actually improved while recommending repeat diagnostic

testing in order to determine the exact nature of the claimant’s injury.  Unfortunately,

no additional medical reports from Dr. Ricca were ever obtained and/or submitted

by the claimant.  It is unclear whether Dr. Ricca’s October, 2011, surgical

recommendations are still warranted.  Accordingly, I am compelled to deny the

request for surgery based upon outdated and incomplete medical opinion.

However, as will be set out further below, clearly, respondents were not justified in

terminating all benefits in October, 2011, based upon its own medical case

management reports.

Again, the parties stipulated that the claimant sustained a compensable

cervical injury as the result of a specific incident on June 7, 2011.  It is further

undisputed that the claimant sustained prior injuries to both his low back, as well

as his neck.  Respondents improperly terminated all benefits while contending that

recommended surgery was unrelated to the claimant’s admitted injury, maintaining

that it was related to the claimant’s pre-existing condition.  To prove entitlement to

medical treatment, a claimant is not required to prove that the work injury is the

major cause of the need for treatment.  The record reflects that following the
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claimant’s prior neck and back injuries and surgeries, he returned to gainful

employment and in fact performed physically demanding work for several years

prior to the immediate claim.  Respondents’ contentions are contradicted and

overshadowed by the record as a whole.

The claimant, Don-Andre Blansett, testified in his own behalf.  The claimant

is forty-eight (48) years old.  The claimant completed two (2) years of college,

taking primarily business courses.  The claimant has worked in a variety of jobs.

Some of the claimant’s jobs were physically demanding, while others were not.  The

claimant stated that he worked at Nucor Steel Mill in Blytheville, Arkansas, for

fourteen (14) years which he described as very strenuous work.  The claimant also

worked in a family owned business, Blansett Pharmacal, as a medical

representative, selling various product lines both before and after working at Nucor

Steel.  The claimant actually became an emergency medical technician (EMT) while

working at Nucor.  The claimant left his employment at Nucor to go to work as an

EMT for the employer herein in order to be closer to his elderly parents.  As

previously noted, the claimant sustained prior injuries to both his neck, as well as

his low back.  The claimant underwent a cervical surgery and fusion in 2001.  The

claimant underwent low back surgery in 2005.  Neither of the claimant’s prior

surgeries were related to workers’ compensation claims.  Following his prior

surgeries and medical clearance, the claimant returned to work performing

physically demanding activities prior to the immediate claim.  The claimant’s
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description of his injury, the reporting of his injury, as well as the initial medical

treatment is set out below:

A     Well, that morning – I believe it was morning, if I remember, it’s been a while.
My partner and I were called to a lady that thought she was – I can’t remember what
the problem was.  It may have been she thought she was having a heart attack –
but we were loading her in the ambulance.  We had been having problems with
stretchers previously.  There was a part on there that was defective and it wouldn’t
lock or wouldn’t release, and we were trying to load the lady in – she was obses,
three to four hundred pounds, just a guess.  Went to slide the stretcher in and it
jammed and it wouldn’t release.  My partner went to adjust his notebook, and I
pulled the patient back out so he could – there’s a little trick we have to do to get
it to work, and it went ahead and released at that time and I caught her.  It was like
all of a sudden.

Q     And your partner was not helping you with the gurney at that time when it
collapsed?

A     At that instant he wasn’t.  He was adjusting his notebook, and then as soon,
of course, as it started to go down, he grabbed it as well, which that happens a lot.
It had been happening a lot over several months before.  I think for about five
months.

Q     Who was your partner on that day?

A     Andy Allen.

Q     Okay.  You just pointed at this gentleman sitting there with Mr. Wade.  Is that
your partner?

A     Yes, sir.

Q     He is also your supervisor, I believe?

A     Yes, sir.

Q     So he being your supervisor, was he aware that you had injured your neck at
that time?

A     I didn’t say anything initially because it happens a lot.  All the time you get
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aches and pains.  But I mentioned to him later I was feeling some tingling, which
that was different, and I told him if it didn’t go away, I was going to say something
and see about maybe going and getting checked out.  He asked me if I needed to
go home then.  I said, “No, I think I’m all right.”  And then I think we had a meeting
the next day, and I mentioned something to Jeff that I’d like to get it checked out.
Jeff is our – is the home-base supervisor, Jeff Estes.  And he set that up for me to
go get looked at by a physician.

Q     Okay.  Just before we get into the medical treatment, you said the tingling was
different.  When you say the tingling was different, explain to the Judge what you
mean by that.

A     Okay.  My right arm started – the last three digits, two-and-a-half, just like my
left side, became numb or was tingling, and had a little bit of pain in the arm and in
the right side of my neck.  But that tingling, it was – I hadn’t ever had – you know,
you get pulled muscles and things of that nature, but I had never had the numbness
and tingling in those digits before till that day.

Q     Okay.  Now, when you say you hadn’t had them before that day, how about just
the right side, had you had problems with your right side prior to that date?

A     Not that I recall.  Never of that nature, not in those areas.

Q     Okay.  So where did they send you for medical treatment first?

A     They sent me to a family practice clinic.  I saw, I believe, an APN named Cecil
Massey.  (Tr.13-15)

The claimant was first seen at the Paragould Doctors Clinic on June 9, 2011,

with complaints of back, right shoulder and arm weakness.  The workers’ comp

evaluation was performed by Cecil Massey, APN, who noted the following history

taken from the claimant:

he  was lifting an obese pt Tuesday on a stretcher into the back of ambulance.  he
had immediate pain in upper back, between shoulder blades, right arm weakness,
burning sensation.  (Cl. Ex. A, p.1)

The claimant was treated with medications and permitted to continue
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working.  The claimant returned to the Paragould Doctors Clinic on June 29, 2011,

to be re-evaluated.  The claimant’s injury was initially diagnosed as brachial

plexopathy.  The claimant was again prescribed medications and allowed to

continue working.  In addition, the claimant was prescribed physical therapy which

the claimant maintained caused him additional, physical problems.  The claimant

was apparently last seen at the Paragould Doctors Clinic on August 1, 2011, at

which time he was again diagnosed with brachial plexopathy.  The claimant

underwent diagnostic tests for both the cervical spine and thoracic spine on

September 1, 2011, after which he was referred to  Dr.  Gregory  F.  Ricca,  a

neurosurgeon  in  Jonesboro,  Arkansas.   (Cl. Ex. A, pp.3-8)

The claimant apparently continued working performing his regular duties

from June 7, 2011, until first seeing Dr. Ricca on September 12, 2011.  The

claimant has not returned to gainful employment since September 12, 2011, at

which time Dr. Ricca placed significant physical restrictions on the claimant’s

activities.  It is undisputed that Dr. Ricca was an authorized treating physician.  The

record reflects that the claimant was accompanied by respondents’ nurse case

manager, Tracy Lawson, RN, to all of Dr. Ricca’s physical examinations.  Dr. Ricca

reviewed the MRI studies prior to the initial examination.  Dr. Ricca discussed his

findings with both the claimant and the nurse case manager.  Dr. Ricca also

recommended additional diagnostic studies including EMG/NCV of the upper

extremities as well as a cervical myelogram.  Dr. Ricca released the claimant to
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light-duty work with a thirty (30) pound weight limit using both hands and a ten (10)

pound weight limit with the right hand, as well as avoiding working overhead.  (Cl.

Ex. A, pp.9-13)

It must be noted that the claimant was referred for medical case management

services, specifically, to Independent Medical Solutions, Inc., based upon a

diagnosis of cervical strain with possible disc herniation and the need for the

coordination of medical care with the goal of obtaining maximum medical

improvement by March 30, 2012.  The nurse case manager noted that the claimant

had significant weakness of the right upper extremity.  She pointed out that Dr.

Ricca recommended further diagnostic testing to further investigate the symptoms,

specifically, EMG/NCV studies of bilateral upper extremities and a cervical

myelogram with a CT to follow.  As previously noted, the claimant was released to

modified duties with significant restrictions.  The nurse case manager noted that at

the time the claimant had no legal representation and that she would attend the

claimant’s return appointment to discuss medical status, treatment plan, and

projection for MMI.  (Resp. Ex. A, pp.38-42) The claimant underwent the

recommended diagnostic studies and returned to Dr. Ricca on October 11, 2011.

Dr. Ricca’s lengthy impression, discussion, and plan is set out in its entirety below:

STUDIES

I reviewed the Cervical Myelogram done at SHJ on 9/19/11.  Findings include:
s/p ACDF without instrumentation at C6-7.
Diminished contrast across the canal and foramen at C6-7 consistent with
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spondylosis.
The lateral image shows a spur at C5-6.
C7-T1 is not well seen.
The other levels are normal.

I reviewed the Cervical post-myelogram CT done at SHJ on 9/19/2011.  Findings
include:

Spondylosis at C2-3 left that indents the left side of the ventral aspect of the
thecal sac but does not involve the neural elements.

Spondylosis across the canal at C5-6 with effacement of the subarachnoid
space but no compression of the cord.  There is bilateral foraminal stenosis, worse
on the left, with compression of the left C6 nerve root.

s/p ACDF C6-7 without instrumentation and kyphosis at C6-7.
Bilateral foraminal stenosis at C7-T1 with compression of the C8 nerve roots,

worse on the left.

I reviewed the report of the EMG/NCV of the RUE done by Dr. Chan on 9/23/2011.
This states that he has:

Mild-to-moderate left medial neuropathy across the wrist (CTS)
Mild bilateral ulnar motor neuropathy.
No evidence of chronic reinnervation or acute denervation signs from the

cervical roots.  Dr. Long said that if needed, repeat a study in three to four months
would not be a bad choice.

I showed the above study to Mr. Blansett and his case manager, Tracy Lawson, RN.

On 9/12/11 I reviewed the Cervical MRI done at NEA Baptist on 9/1/11.  Findings
included:

s/p ACDF without instrumentation at C6-7 with mild kyphosis at C6-7.
Kyphosis at C5-6.
Spondylosis across the canal that extends into the left foramen with

compression of the left C6 nerve root.  The T2 axial images show that the cord is
not compressed.

No neural compression at C6-7.
Mild foraminal stenosis at C7-T1 right with mild compression of the right C8

root.

IMPRESSION

Right upper thoracic back pain and pain in the right side of the neck.
Electric-like pain into the ulnar aspects of both UEs and posterior-lateral right arm
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when he sneezes.  This is his greatest pain.
Mild diffuse right hand weakness.  This is within the right C8 distribution.
Diffuse diminished PP of the entire RUE.  This is not anatomical.
Knife-like pain along the medial right scapula.  I think this is from the rhomboid
muscle.
Spondylosis across the canal at C5-6 with effacement of the subarachnoid space
but no compression of the cord.  There is bilateral foraminal stenosis, worse on the
left, with compression of the both [sic] C6 nerve roots, worse on the left.  His
symptoms are not within the distribution of the Cervical 6 nerve roots.
Bilateral foraminal stenosis at C7-T1 with bilateral C8 nerve root compression.  This
could cause his electric-like sensations into the medial upper extremities when he
sneezes.
s/p ACDF without instrumentation at C6-7 and kyphosis at C6-7.  No neural
compression at C6-7.

DISCUSSION

I talked at length with Mr. Blansett and his case manager, Tracy Lawson, RN and
reviewed all of the above.  I am not able to clearly identify a cause of his neurologic
symptoms.  Generally when one describes an electric-like sensation into the UEs,
one expects to find cord compression.  He does not have cord compression.  He
does have foraminal stenosis at C5-6 bilaterally, worse on the left, that mildly
compresses both C6 roots.  His symptoms are not within the distribution of the C6
nerve roots.  He has bilateral foraminal stenosis at C7-T1 with bilateral C8 root
compression, worse on the left.  Some of his symptoms are within the C8 nerve root
distributions.  It is possible that C8 root compression is causing the symptoms into
the medial UEs and his right hand weakness.  The EMG/NCV, however, did not find
evidence of a cervical radicular problem.  No test is a perfect test.

After a very long discussion Mr. Blansett wants to have the spurs removed and the
nerve roots decompressed.  I told him that it is reasonable to believe that the
compression of his C8 nerve roots are causing him problems.  His symptoms are
not indicative that the pathology at C5-6 is symptomatic (though one can not know
with 100% assurance).  If we were to do surgery, I would recommend
foraminotomies at C7-T1 bilaterally.  I do not recommend foraminotomies at C5-6
as this does not fit with his symptoms and can weaken these joints and accelerate
the degeneration at C5-6.

I reviewed Posterior Cervical Decompression and the options, indications,
limitations, expected and possible outcomes and risks of surgical and non-surgical
treatments.  This included but was not limited to infection, death, nerve injury,
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failure to relieve symptoms, worsening of symptoms, bleeding and need for a blood
transfusion with its associated risks, the natural history of spine disease, etc.  Tthe
routine post-operative course and instructions were also reviewed.  All his
questions were answered and he voiced understanding, “I have to do it.  Right now
I don’t have the strength in my hands.”  Mr. Blansett requests surgery and I think
this is reasonable.  I reviewed with him that I am leaving Jonesboro at the end of
this year and I will be full time in Searcy.  I gave him my new contact information.
He said that he is agreeable to f/u with me there if needed.

PLAN

Bilateral foraminotomies at C7-T1.

Continue light duty work.  He is not able to engage in full duty work.  He tells me
that previously I filled out a two-part form for him and specified light duty work.  On
the second page of a two part form I only marked RTW (Page 1 specified light
duty).  He informed me that that second page was interpreted to mean that he may
return to full duty work.  That was an error.  He may only engage in light duty work.

I spent approximately 80 minutes face-to-face with Mr. Blansett and his case
manager today.  (Cl. Ex. A, pp.22-24)(Resp. Ex. A, pp.49-51)

As noted above, Dr. Ricca spent approximately 80 minutes discussing his

review of the claimant’s physical condition with both the claimant and the carrier’s

medical case manager.  As previously pointed out, the goal of the medical case

manager was to have the claimant released from medical care at maximum medical

improvement by March 30, 2012.  For some unexplained reason, the carrier

terminated the claimant’s medical treatment following the suggestion of additional

cervical surgery on October 11, 2011, requiring the claimant to retain the services

of an attorney to pursue additional benefits.  Although respondents contended that

the claimant’s need for surgery was related to his pre-existing condition, there is no

credible evidence whatsoever to support respondents’ assertion.  While the medical
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evidence does reflect a difference of medical opinion concerning the necessity for

additional surgery, respondents’ unilateral termination of all benefits was clearly

improper and not warranted based upon the record as a whole.  Apparently, the

respondent/carrier also terminated the services of its medical case manager

because no additional status reports were submitted following the October 11,

2011, progress report from Independent Medical Solutions, Inc.  The last report

reflected that the claimant would undergo surgical intervention pending the carrier’s

approval.  (Resp. Ex. A, pp.54-55)

The claimant next returned to Dr. Yuan Yuan Long on January 20, 2012,

apparently by referral of his family physician because of increased neck pain and

muscle spasms in the neck and shoulder, as well as tingling/numbness in both

hands.  Dr. Long noted that the MRI and myelogram performed in September, 2011,

showed significant disc bulging at C5-C6 with effacement of the cervical cord.  Dr.

Long did note that it did not seem to have significant compression.  Dr. Long also

noted that Dr. Abraham reviewed the claimant’s MRI and myelogram of the cervical

spine and concluded that surgical intervention was not necessary.  Dr. Long

observed that the claimant stated that he was seen by Dr. Ricca before who thought

his disc bulging and bone spur should be removed.  Dr. Long recommended

additional EMG/Nerve Conduction Studies in the right upper extremity; pain

management for the neck and back; as well as a neurosurgery consult for further

discussion and evaluation of potential treatment options.  (Resp. Ex. A, pp.56-59)
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I feel compelled to point out that despite Dr. Long’s notation, that Dr.

Abraham reviewed the prior studies and decided that no surgical intervention was

necessary, neither party submitted any records and/or reports from Dr. Abraham.

The claimant was next seen by Dr. Raymond D. Greaser by referral from Dr. Long

for interventional pain management at the NEA Baptist Clinic on February 9, 2012.

Dr. Greaser treated the claimant with an epidural steriod injection.  Although Dr.

Greaser listed a number of therapeutic options, none were carried out, apparently

because of the claimant’s lack of health insurance and the fact that respondents

had terminated all medical treatment.  The record reflects that the claimant saw Dr.

Greaser a total of three (3) times, February 9, 2012, February 23, 2012, and March

8, 2012.  (Cl. Ex. A, pp.32-41)

The record reflects that Dr. Ricca left Jonesboro and moved his practice to

Searcy, Arkansas, following his surgical recommendation on October 11, 2011.

During the hearing, the claimant testified that he returned to Dr. Ricca on April 12,

2012, for a follow-up examination.  The claimant stated that Dr. Ricca suggested

that he undergo a repeat MRI.  The claimant also reported that Dr. Ricca actually

relaxed his weight restrictions allowing him to lift up to fifty (50) pounds while

continuing the assert that he wanted to undergo neck surgery.  Again, no medical

records were submitted concerning the claimant’s most recent evaluation by Dr.

Ricca.  (Tr.21)

ADJUDICATION
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Two (2) issues have been presented for determination.  The first is whether

the claimant is entitled to additional, continued reasonably necessary medical

treatment, including, but not limited to the surgery recommended by Dr. Greg Ricca.

The second issue is whether the claimant is entitled to additional temporary total

disability.

ADDITIONAL MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

As long as a claimant remains at risk, any treatment that goes toward

monitoring the condition is reasonably necessary. See, Patchell v. Walmart, Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

When an accidental injury aggravates a prior one, the one in whose employ

the second injury occurs is liable for all of the consequences naturally flowing from
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that incident.  Hope Livestock Auction Co. v. Knighton, 67 Ark. App. 165, 992

S.W.2d 826 (1999).  A pre-existing disease or infirmity of an employee does not

disqualify a claim under the arising out of employment requirement if the

employment aggravated, accelerated, or combined with the disease or infirmity to

produce the death or disability for which compensation is sought.  Gerber Products

v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  To prove entitlement to

medical treatment, a claimant need not prove that the work injury was the major

cause of the need for treatment.  General Electric Railcar Repair Servs. v. Hardin,

62 Ark. App. 120, 969 S.W.2d 667 (1998).

It is undisputed that the claimant sustained a compensable cervical injury.

While the exact nature of the claimant’s injury, as well as the type of treatment

necessary to help the claimant achieve maximum medical improvement is

undeveloped, the primary reason that the medical was not properly developed was

because the respondents improperly terminated all treatment.  The record reflects

that after respondents terminated treatment, the claimant received additional

treatment on his own and, in fact, that his overall condition has improved since Dr.

Ricca has apparently modified the physical restrictions previously imposed.

Further, the record reflects that respondents obtained a second opinion from

another neurosurgeon who apparently disagreed with Dr. Ricca’s initial

recommendations; however, neither Dr. Abraham’s reports nor Dr. Ricca’s most

recent evaluation have been submitted.  It does not appear that Dr. Abraham ever
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examined the claimant It is herein concluded that the claimant has proven, by a

preponderance of the evidence that he is entitled to additional, continued

reasonably necessary medical treatment.  Because the type of medical treatment

necessary to stabilize the claimant’s condition and assist him in reaching maximum

medical improvement requires further development of the medical evidence, it is by

necessity, specifically reserved.  In my opinion, it is premature to conclude that the

claimant is entitled to surgical intervention without obtaining a supplemental report

from Dr. Ricca following his most recent examination, recommendations for a repeat

MRI and without affording the respondents an opportunity to cross-examine Dr.

Ricca.  However, I feel compelled to point out that given the prior medical opinion

of record, including  Dr. Ricca’s opinion following an 80 minute consultation with the

claimant and respondents’ medical case manager versus an uncorroborated

opinion from Dr. Abraham, a preponderance of the medical evidence supports the

claimant’s request for benefits.  Nevertheless, I am reluctant to approve surgical

intervention given the conflicting and confusing evidence submitted at the hearing.

TEMPORARY TOTAL DISABILITY

Temporary total disability for unscheduled injuries is that period within the

hearing period in which a claimant suffers a total incapacity to earn wages.

Arkansas State Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment
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will improve that condition.  Mad Butcher, Inc., v. Parker, 4 Ark. App. 124, 624

S.W.2d 582 (1982).

A claimant who has been released to light-duty work, but has not returned

to work, may be entitled to temporary total disability benefits where insufficient

evidence exists that the claimant has the capacity to earn the same or any part of

the wages he was receiving at the time of the injury.  Sanyo Mfg. Corp. v. Leisure,

12 Ark. App. 274, 675 S.W.2d 841 (1984).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

It is undisputed that the claimant sustained a compensable cervical injury
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arising out of and during the course of his employment Arkansas Methodist Medical

Center on June 7, 2011.  Respondents contend that the claimant’s need for

treatment and disability is related to his pre-existing condition.  Respondents

assertion is simply without merit.  An aggravation of a pre-existing condition is

compensable under our law.  Further, in order to prove entitlement to medical

treatment, a claimant does not need to prove that the injury was the major cause of

the need for treatment.  Respondents’ own medical case manager advised the

carrier on October 11, 2011, that the claimant required further medical care at

which time the carrier improperly terminated all benefits.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has proven that he is

entitled to the additional benefits requested.  Accordingly, I hereby make the

following:

AWARD

Respondent, Risk Management Resources, is hereby directed and ordered

to pay, to the claimant, temporary total disability benefits at the rate of $315.00 per

week, beginning October 13, 2011, and continuing until such time as the claimant’s

healing period is determined to have ended.

All accrued benefits shall be paid in lump sum and without discount.

Respondents are further directed and ordered to pay continued reasonably

necessary medical treatment, including, but not limited to further diagnostic testing
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to determine whether surgery remains recommended.

Additionally, claimant’s attorney, Mr. Thomas W. Mickel, is hereby awarded

the maximum statutory attorney’s fee on this entire Award pursuant to and limited

by Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


