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VEANCE JERRY BINNS, EMPLOYEE CLAIMANT

MASONRY IV, INC., EMPLOYER RESPONDENT

BRIDGEFIELD CASUALTY INSURANCE CO./
SUMMIT CONSULTING, INC (TPA),
INSURANCE CARRIER RESPONDENT

OPINION  FILED NOVEMBER 15, 2012

Hearing before Administrative Law Judge Barbara Webb on August 17, 2012, in
Monticello, Drew County, Arkansas. 

The claimant was represented by Mr. Kenneth A. Harper, Attorney at Law,
Monticello, Arkansas.

The respondents were represented by  Mr. Michael E. Ryburn, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE
  

A hearing was held on the above-styled claim on August 17, 2012, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was filed on July

10, 2012.  The Pre-hearing Order set forth the stipulations offered by the parties

and outlined the issues to be litigated and resolved at this hearing.  A copy of the

Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  By

agreement of the parties, the stipulations applicable to this claim are as follows:

1. That the Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2. The employer/employee/carrier relationship existed on or about

October 4, 2011, when the claimant contends he sustained a

compensable injury to his back, head and neck.

3.3. The claimant earned an average weekly wage of $440.00.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged October 4, 2011, injury.

2. If found compensable, whether claimant is entitled to continued

medical treatment and payment of past treatment.

3. Whether claimant is entitled to temporary total disability benefits.

4. Controversion and attorney’s fees.

5. All other issues are reserved.

The records consists of a one volume transcript of the August 17, 2012

hearing, consisting of the testimony of Veance Jerry Binns, Gerald Grasper, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order

of 7/11/12).

FACTUAL BACKGROUND

Veance Jerry Binns is forty-five years old.  He completed high school in

Monticello and attended two and one-half years of college.  His prior work

experience consists of surveying with the National Resource Investment Group,

fracking work, and clean-up on construction sites.

Binns testified that on October 4, 2011, he was injured while cleaning bricks

with a co-worker at a construction site at Drew Memorial Hospital.  He explained
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that Gerald Grasper,  his co-worker, was washing the bricks with a water hose and

acid.  Binns was following him with a brick and wire brush to scrape the mortar off.

He was walking on a ledge that was approximately two feet off the ground.  Binns

explained that the ledge was extremely wet.  He reached around a column and

slipped and fell backwards injuring his back, head, and neck.  His helmet came off

and he was knocked unconscious.  He fell back onto a stack of door frames.  When

he woke up, his boss was there.  Binns could not move his neck and he had pain

in his leg and the middle part of his back.  He explained that it felt like a knife was

stuck inside his spine.  He was scared to move.  They called for an ambulance even

though the emergency room was probably 300 yards around the corner.  The

ambulance arrived in thirty minutes and he was taken to the emergency room at

Drew Memorial Hospital.  He recalled that they took x-rays, gave him an IV, and put

a needle in his back with some dye.  He was referred to Dr. Connelley at the

Monticello Medical Clinic.  He was treated by Dr. Connelley four or five times during

the next six months.  He was given medication.  Binns testified that the workers’

compensation insurance company paid for his medical treatment and medication.

After the injury, he was admitted to a rehab program in Malvern for three months

and received his medications there.  When he was released, he attempted to see

Dr. Connelley but his visit was denied by the insurance company. 

Binns testified that he continues to have sharp pains in his back and leg.  He

also has headaches and his right leg goes to sleep a lot.  He uses a cane.  
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Binns testified that he is not employed and does not have the money to pay

for the medical treatment he needs.  Binns is seeking authorization to go back to

the doctor.

On cross-examination, Binns agreed that he had only been working three or

four days on the job when the incident happened.  He was incarcerated from

October - December of 2011 for failure to pay fines and fees.  He explained that he

was granted a temporary waiver of the fines while he is injured.    He was released

in January of 2012.   Binns testified that he did not have any medical reports but

was sure that the Technical Violation Program (“TVP”) had them because they used

them to administer his medications.  Binns testified that he went to the emergency

room about a month and a half prior to the hearing due to back pain.  He believed

his lawyer had copies of his reports from the emergency room and Dr. Connelley,

but did not know why they weren’t submitted into evidence.  

Binns has not worked since his injury.   He lives with his mother and received

food stamps one time.  

Gerald Grasper testified that he worked with Binns at the new construction

project at the hospital in October of 2011.  He was washing brick.  He explained it

normally takes a crew, but it was just the two of them working that particular day.

Grasper testified that Binns was on a ledge that was approximately two feet high.

Grasper was washing when he heard a sound and saw Binns laying unconscious

in between five or six door jams which had been stacked in the building.  He
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explained that they called an ambulance and took him to the emergency room at the

hospital.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. That the Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employer/employee/carrier relationship existed on or about

October 4, 2011, when the claimant contends he sustained a

compensable injury to his back, head and neck.

3. The claimant earned an average weekly wage of $440.00.

4. Claimant has failed to establish by a preponderance of the evidence

that she suffered a compensable injury on October 4, 2011.

5. Claimant has failed to establish a compensable injury by medical

evidence supported by objective findings.

6.   All other issues are reserved. 

 DISCUSSION

The claimant contends he sustained a compensable injury to his back, head

and neck, and is entitled to medical benefits (past and future), temporary total

disability from the date of injury until the date of maximum medical improvement,

permanent total disability if ripe for addressing at the time of the hearing and

attorney’s  fees.
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The respondents contend the claimant was not injured by an accident at

work.  He has no objective medical findings.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or

accidental injury to prosthetic appliances, including eyeglasses, contact lenses, or

hearing aids, arising out of and in the course of employment and which requires

medical services or results in disability or death.  An injury is “accidental” only if it

is caused by a specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it
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deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

The determination of the credibility of the witnesses and the weight to be

given their testimony are matters exclusively within the province of the Commission.

Cooper v. Hiland Dairy, 69 Ark. App. 200, 11 S.W.3d 5 (2000). In the instant case,

the claimant’s testimony was the only evidence offered to establish that he was

injured while performing employment services in October of 2011.  His testimony

that he fell and was knocked unconscious was corroborated by the testimony of his

co-worker.  The claimant offered no medical records at the hearing.  Based on my

review of the credible evidence, I find that claimant has proven that he did suffer a

slip and fall while performing employment services on October 4, 2011, at the

workplace.

II. OBJECTIVE FINDINGS

Respondents contend that there are no “objective findings” as required in

order to support compensability of the injury.  The claimant bears the burden of

proving a compensable injury by a preponderance of the evidence.  Smith v. City

of Fort Smith, 84 Ark. App. 430, 143 S.W.3d 593 (2004).  In addition to proving his

injury by a preponderance of the evidence, the claimant must establish the

existence of the injury by medical evidence and supported by “objective findings.”
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See Ark. Code Ann. § 11-9-102(4)(D).  Objective findings are those that cannot

come under the voluntary control of the patient.  See Ark. Code Ann. § 11-9-

102(16)(A)(i).  The claimant must also prove that there is a causal connection

between the work-related accident and the injury.  Stevenson v. Tyson Foods, Inc.,

70 Ark. App. 265, 19 S.W.3d 36 (2000).  With respect to this proof, the claimant

must show that the “major cause” of the injury is the workplace.  When making this

determination, the claimant does not receive the benefit of the doubt.  Ark. Code

Ann. § 11-9-704(c)(4)(Supp. 1995); Glencorp Polymer Products v. Landers, 36 Ark.

App. 190, 820 S.W.2d 475 (1991).  A claim for workers’ compensation benefits must

be based on proof.  Speculation and conjecture, even if plausible, cannot take the

place of proof.  Arkansas Department of Correction v. Glover, 35 Ark. App. 32, 812

S.W.2d 692 (1991).

In the present case, the claimant has not presented any objective medical

findings supporting the existence of a compensable injury as a result of any work

performed by the claimant.  Although the claimant was knocked unconscious, there

were no reports of objective findings establishing a compensable injury.  Therefore,

I find that the claimant does not establish a compensable injury by medical

evidence supported by objective findings.

 It would be also be mere speculation to determine what days, if any,

claimant did not work as a result of the alleged injury.  In addition, the medical bills

incurred by claimant for the emergency room and doctor’s visits were paid by the
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respondents.  There is simply no credible medical  evidence which would support

an award of benefits in addition to those paid by respondents.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

______________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


