
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G008841

WILLIAM BERRY, EMPLOYEE CLAIMANT

WOODFIELD,  INC., EMPLOYER RESPONDENT

TRIANGLE INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER GRANTING RECONSIDERATION
FILED MARCH 15, 2012

Motion For Reconsideration considered on a documentary
record before ADMINISTRATIVE LAW JUDGE MARK CHURCHWELL.

The claimant, MR. WILLIAM BERRY, is pro se.

The respondents are represented by HONORABLE ANDREW M. IVEY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A Prehearing Order was entered in this case on

October 25, 2011.  A hearing was held in the above-styled

claim on January 19, 2012, in Texarkana, Arkansas, and a

written Opinion and Order filed by the administrative law

judge on February 24, 2012.  

Mr. Ivey filed a Motion for Reconsideration on

February 27, 2012, noting one obvious relevant typographical

error in the filed Opinion and Order, and also contending

that the administrative law judge misinterpreted Dr.

Radomski’s reasons for placing Mr. Berry off-work on

November 24, 2010.  The respondents contend that Dr.

Radomski on that date took Mr. Berry off work for non-

compensable hip and leg complaints, rather than for his

compensable rib injury.  Therefore, the respondents contend

that the administrative law judge erred in relying on Dr.
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Radomski’s recommendations of November 24, 2010, in awarding

additional temporary disability compensation after

November 21, 2010.  

My office sent Mr. Berry a letter on February 28, 2012,

requesting that any written response that he might have to

the Motion for Reconsideration be filed on or before

March 14, 2012.  Mr. Berry did not file a timely response. 

The record consists of (1) the January 19, 2012,

hearing transcript and the exhibits contained therein, and

(2) a copy of Mr. Ivey’s Motion for Reconsideration filed on

February 27, 2012, which I have “blue-backed” to designate

as part of the record.

Because the thirty day time limit for filing an appeal

of the Opinion and Order filed on February 24, 2012, has not

yet run, I find that I retain jurisdiction to address the

respondents’ Motion for Reconsideration.  Rogers v.

International Paper Co., 66 Ark. App. 34, 988 S.W.2d 23

(1999).  In addition, for reasons discussed below, I find

that the respondents’ Motion for Reconsideration has merit

in all regards.  Consequently, the respondents’ Motion for

Reconsideration is hereby granted.  The Opinion and Order

previously filed on February 24, 2012, is hereby vacated,

and the following findings of fact and conclusions of law

are hereby entered based on a preponderance of the credible

evidence in the record: 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employee-employer-carrier relationship existed
on or about September 25, 2010.

3. On September 25, 2010, the claimant sustained a
compensable injury to his rib cage in the scope
and course of his employment.

4. Respondents have paid benefits for the left rib
injury.

5. The claimant’s average weekly wage was sufficient
to entitle him to the maximum compensation rates
of $562.00 per week for temporary total disability
and $422.00 per week for permanent partial
disability for his injury sustained in 2010.

6. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable left hip injury or a compensable left
leg injury on September 25, 2010.  The respondents
are therefore not liable for any treatment or
testing that Mr. Berry received for his left leg
or hip.

7. The claimant has failed to establish by a
preponderance of the evidence that he is entitled
to any period of additional temporary disability
compensation.

DISCUSSION

     The following stipulations were submitted by the

parties in the Prehearing Order filed on October 25, 2011,

and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employee-employer-carrier relationship existed
on or about September 25, 2010.

3. On September 25, 2010, the claimant sustained a
compensable injury to his rib cage in the scope
and course of his employment.



4WILLIAM BERRY - G008841

4. Respondents have paid benefits for the left rib
injury.

5. The claimant’s average weekly wage was sufficient
to entitle him to the maximum compensation rates
of $562.00 per week for temporary total disability
and $422.00 per week for permanent partial
disability for his injury sustained in 2010.
 

By agreement of the parties in the Prehearing Order,

the issues to be litigated and resolved at the present time

were limited to the following:

Claimant:

1. Compensability of left leg and hip injuries in
addition to the admittedly compensable rib injury.

2. Temporary disability compensation from the date of
last payment to a date yet to be determined.

3. Payment of incurred medical expenses (including
but not necessarily limited to Dr. Daniels, Dr.
Radomski, Dr. Gregory, Dr. Wren, Dr. Havener,
Ouachita County Medical Center, Advanced Imaging
of Texarkana, Radiology Associates of Little
Rock). 

Respondent:

1. Claimant’s alleged entitlement to payment of
medical expenses.

Background

Woodfield Incorporated employed Mr. Berry as a long-

haul truck driver. (T. 35) On September 25, 2010, Mr. Berry

sustained admittedly compensable rib injuries arising out of

a trucking accident. (T. 11-12) At the time of the hearing

conducted on January 19, 2012, Mr. Berry had not returned to

work for Woodfield or anywhere else since September of 2010.

(T. 12)
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Woodfield and its workers’ compensation insurance

carrier, Triangle Insurance Company, paid for Mr. Berry to

receive medical treatment for his rib injuries, and they

paid Mr. Berry temporary disability compensation from

September 28, 2010, until shortly after Woodfield offered to

return Mr. Berry to light duty work on or about November 18,

2010, and Mr. Berry did not report for work. (R. Exh. 2 p.

1-2).  

At present, there is no issue regarding the

respondents’ liability for reasonably necessary medical

treatment that Mr. Berry received for his admittedly

compensable rib injuries.  The hearing issues instead

involve Mr. Berry’s entitlement to additional temporary

disability benefits after November 21, 2010, and whether Mr.

Berry injured his left hip and left leg, in addition to

injuring his ribs on the left side of his chest, in the

accident on September 25, 2010. (T. 7-9)

Issue 1: Compensability Of Alleged Left Leg And 
              Hip Injuries.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or
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death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Montgomery v. J & J Lumber Co., 2011 Ark.

App. 129, ___ S.W.3d ___.  In the present case, I find that

Mr. Berry has failed to establish the existence of either a

left leg injury or a left hip injury with medical evidence

supported by objective findings.

“Objective findings” are defined as findings which

cannot come within the voluntary control of the patient. 

Ark. Code Ann. § 11-9-102(16)(A)(i). For example, passive

range of motion testing (but not active range of motion

testing) is by definition an objective finding.  Hayes v.

Wal-Mart Stores, 71 Ark. Code Ann. 207, 29 S.W.3d 751

(2000).  Muscle spasms observed by a physician or a physical

therapist are objective medical findings.  Continental

Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999). 

A fibrous mass observed by a physician is an objective

finding.  Daniel v. Firestone Building Products, 57 Ark.

App. 123, 942 S.W.2d 277 (1997). 

In the present case, the medical reports submitted into

evidence indicate that the first notation of hip or leg

symptoms were reported by a physician following Mr. Berry

for his rib injury, Dr. Michael Radomski, on November 24,

2010.  At that time, Dr. Radomski reported from a physical
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examination that Mr. Berry was tender to palpation in the

left paraspinous area, but there was no swelling and no

palpable deformity in Mr. Berry’s left hip, thigh, knee, leg

or ankle. (R. Exh. 1 p. 6) I note that the Arkansas Courts

have previously found that a notation of tenderness is not

an objective finding.  Kimbrell v. Arkansas Dep’t. Of

Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999).

Next, Dr. Radomski ordered a left lower extremity

venous duplex exam, as well as x-rays of Mr. Berry’s left

hip and lumbar spine.  Dr. Radomski interpreted the vascular

study as being totally normal and indicated that plain films

of Mr. Berry’s back and hip showed only some mild arthritic

changes that are not unanticipated for his age (64 years

old). (R. Exh. 1 p. 11) In light Dr. Radomski’s opinion that

the arthritis indicated by x-ray was not unanticipated for

Mr. Berry’s age, I find that Mr. Berry has failed to

establish by a preponderance of the evidence that the

arthritis documented on x-ray is a finding of any type of

injury sustained on September 25, 2010.  

Therefore, since the objective medical findings with

regard to Mr. Berry’s back, hip, and leg were all either

negative or consistent with his age, I must conclude that

Mr. Berry has failed to establish either a left hip injury

or a left leg injury with medical evidence supported by

objective findings. 
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To the extent that Mr. Berry may contend that the

trucking accident aggravated a preexisting arthritic

condition, the Arkansas Courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).

Regarding the objective findings requirement for an

aggravation type injury, a claimant must establish the

existence of an alleged aggravation by objective findings

supporting an acute injury, and the claimant cannot carry

his burden of proof merely through objective findings of

preexisting degenerative conditions.  Liaromatis v. Baxter

County, 95 Ark. App. 296, 236 S.W.3d 524 (2006).   

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998). 

Again, the only medical findings in the record related

to Mr. Berry’s arthritis indicate only that the arthritis is

not unanticipated considering his age.  Consequently, on

this record, Mr. Berry has failed to establish that any
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possible aggravation of his arthritis is established by

objective findings. 

In summary, the only medical abnormalities identified

with regard to Mr. Berry’s hip or leg were mild degenerative

changes and arthritis.  Mr. Berry had the burden of

establishing either that the trucking accident caused these

conditions or at least that the work injury aggravated these

conditions.  However, Mr. Berry has failed to present into

evidence any objective medical findings to support the

existence of a new hip or leg injury, or an aggravation of a

preexisting hip or leg injury, on September 25, 2010.  

Therefore, to the extent that Mr. Berry has sought

treatment for either degenerative conditions or for 

arthritis in his back, hip or leg, I find, as the

respondents contend, that Mr. Berry has failed to establish

that his treatment at issue is reasonably necessary for his

compensable injury.

Issue 2: Temporary Disability After November 21, 2010.

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will
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improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, the most persuasive evidence

regarding the anticipated healing period for Mr. Berry’s

compensable rib injury is Dr. Radomski’s report of

November 17, 2010.  On that date, when Mr. Berry’s chief

complaint was left rib pain, Dr. Radomski expected to see

Mr. Berry back in four weeks (i.e., mid-December), and Dr.

Radomski indicated that he expected Mr. Berry to be at

maximum medical impairment when Mr. Berry returned in four

weeks.  (R. Exh. 1 p. 5)  

With regard to Mr. Berry’s ability or inability to

return to work during his healing period, however, I note

that Dr. Radomski made no specific comment in his report

dated November 17, 2010, as to whether Mr. Berry could or

could not return to work at that time related to his work

related rib injury.  I also note that there is no dispute

that after the respondents talked to Mr. Berry about

returning to work on or about November 18, 2010, Mr. Berry

returned to Dr. Radomski’s office on November 24, 2010, now

with “numerous complaints of pain in several areas” and a

chief complaint of left hip and leg pain. (R. Exh. 1 p. 6)

Notably, Dr. Radomski reported performing a physical

examination that day in Mr. Berry’s paraspinous muscle, his

hip, his thigh, his knee, his leg, and his ankle. 

Noticeably absent from that report of examination is any
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reference to an examination of Mr. Berry’s compensable rib

injury. (R. Exh. 1 p. 6) For his part, Mr. Berry reported to

Dr. Radomski having pain while driving causing him concern. 

However, the pain that Mr. Berry reported was likewise in

his left hip and leg with again no reference to his

compensable rib injury. (R. Exh. 1 p. 6) 

The most persuasive evidence regarding Mr. Berry’s

ability or inability to work after November 21, 2010, is at

least arguably Dr. Radomski’s note of November 24, 2010,

placing Mr. Berry off work completely until December 8,

2010, and returning him to light duty thereafter until

December 15, 2010. (R. Exh. 1 p. 6)

However, since all of Mr. Berry’s documented complaints

on November 24, 2010, were in his left leg and hip, and

since all of Dr. Radomski’s documented examinations were

either in the paraspinous muscles, the left leg and the hip,

the most reasonable inference to draw from Dr. Radomski’s

documents of November 24, 2010, is that Dr. Radomski

intended to take Mr. Berry off work on November 24, 2010,

solely for his left hip and leg complaints, and not for the

work related rib injury for which Mr. Berry had most

recently seen Dr. Radomski on November 17, 2010.

Because I conclude that Dr. Radomski took Mr. Berry off

work on November 24, 2010, for his hip and leg complaints

(and not for his work related rib injury), and since there

is no indication elsewhere in the record that either Dr.
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Radomski or any other physician ever took Mr. Berry off work

for his rib injury at any point after November 21, 2010, I

find that Mr. Berry has failed to establish by a

preponderance of the credible evidence that he experienced

temporary disability due to his work related rib injury for

any period at issue after November 21, 2010.  Therefore, I

find that Mr. Berry’s claim for additional temporary

disability compensation after November 21, 2010, must be

denied. 

Issue 3: Medical Bills                                 

Because the respondents acknowledge that Mr. Berry

sustained a compensable rib cage injury, the respondents are

liable for all authorized and reasonably necessary medical

treatment that Mr. Berry received for his rib injury. 

However, Mr. Berry presented no bills as evidence at the

hearing for any unpaid medical treatment for his ribs, and

the respondents’ attorney indicated that the issues at

present involve treatment related to the left hip and left

leg.  Because I find that Mr. Berry failed to establish that

he sustained a compensable left hip or left leg injury, I

find that the respondents are not liable for any treatment

or testing that Mr. Berry received for his left hip or left

leg.  
ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.
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The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


