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The claimant, MARVIN BENTON, was unrepresented and appeared
Pro Se.

The respondent was represented by HONORABLE BETTY HARDY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

July 17, 2012, in Little Rock, Arkansas.  A Prehearing Order

was entered in this case on May 29, 2012.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The employee-employer relationship existed on
April 5, 1993, at which time the claimant
sustained a work-related injury in the form of
burns to his legs, arms, hands, back, neck, and
ears. 

2. The claimant filed a Form AR-C requesting
additional benefits on August 20, 2010.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Additional benefits (for both ears and having pain
in right hand).
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Respondent:

1. Claimant’s request for additional benefits and
whether the claim is barred by the statute of
limitations.

2.   [Alternatively] Dismissal for lack of timely 
prosecution.

The record consists of the July 17, 2012, hearing

transcript and the exhibits contained therein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer relationship existed on
April 5, 1993, at which time the claimant
sustained a work-related injury in the form of
burns to his legs, arms, hands, back, neck, and
ears.

2. The claimant filed a Form AR-C requesting
additional benefits on August 20, 2010.

3. The respondents last paid workers’ compensation
benefits on Mr. Benton’s behalf for medical
treatment provided on January 13, 2004.

4. Since the claimant’s accident and admittedly
compensable burns occurred before July 1, 1993,
the applicable statute of limitations is contained
in Arkansas Code Annotated Section 11-9-702
(1987).

5. The preponderance of the evidence establishes that
Mr. Benton’s right thumb boutonniere deformity
diagnosed in 2010 was a latent injury.

6. The preponderance of the evidence establishes that
Mr. Benton knew or should have known that he had a 
right thumb boutonniere deformity when he
developed severe symptoms in his right thumb in
2010.

7. The preponderance of the evidence therefore
establishes that Mr. Benton’s AR-C filed on
August 20, 2010, was filed within two years of
when Mr. Benton knew or should have known that he
had a  right thumb boutonniere deformity.  The
applicable statute of limitations is therefore not
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a bar to Mr. Benton’s claim for benefits for his
right thumb.

8. The preponderance of the evidence establishes that
Mr. Benton’s right thumb boutonniere deformity is
a compensable consequence of his 1993 burn
injuries.

9. The preponderance of the evidence establishes that
additional medical treatment from Dr. Frazier or
another hand specialist is reasonably necessary to
treat Mr. Benton’s compensable right thumb
boutonniere deformity.

10. The preponderance of the evidence establishes that
Mr. Benton first made a claim for benefits for a
right ear hyperkeratotic lesion on May 29, 2012.

11. The preponderance of the evidence establishes that
Mr. Benton’s right ear hyperkeratotic lesion was a
latent injury.

12. The preponderance of the evidence establishes that
Mr. Benton knew or should have known that he had a
right ear hyperkeratotic lesion when the lesion
began to develop shortly before he saw Dr.
Francine Bruyneel in March of 2012.

13. The preponderance of the evidence therefore
establishes that Mr. Benton’s request for benefits
for his right ear first made at the Commission on
May 29, 2012, was filed within two years of when
Mr. Benton knew or should have known that he had a 
right ear hyperkeratotic lesion.  The applicable
statute of limitations is therefore not a bar to
Mr. Benton’s claim for benefits for his right ear
hyperkeratotic lesion.   

14. The preponderance of the evidence establishes that
Mr. Benton’s right ear hyperkeratotic lesion is a
compensable consequence of his 1993 burn injuries.

15. The preponderance of the evidence establishes that
the medical treatment that Mr. Benton has received
by and at the direction of Dr. Francine Bruyneel
is reasonably necessary for his right ear
hyperkeratotic lesion, and that additional medical
treatment is reasonably necessary for detection
and treatment of future lesions to which Mr.
Benton is now predisposed because of his
compensable burn injuries.  
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DISCUSSION

The claimant, Marvin Benton was employed by the City of

Little Rock as a firefighter when, on April 5, 1993, he was

trapped in a burning building while performing a search and

rescue. (T. 30) Mr. Benton sustained burn injuries to his

legs, arms, hands, back, neck, and ears in the fire. (Comm.

Exh. 1 p. 1)  

Mr. Benton returned to work for the City in 1995 or

1996; however, he could no longer be a firefighter. (T. 15)

Mr. Benton currently works in the City’s Public Works

Department. (T. 28)

The City through its workers’ compensation claims

administrator paid for Mr. Benton’s medical treatment

through January 13, 2004. (R. Exh. 1 p. 6)   

In 2010, Mr. Benton underwent additional medical

treatment for a medical complication in his right thumb, a

boutonniere deformity.  On August 16, 2010, Dr. Thomas

Frazier recommended surgical treatment for the right thumb

boutonniere deformity and therapy for digital stiffness in

Mr. Benton’s left hand. (C. Exh. 1 p. 1) Mr. Benton

testified that he contacted workers’ compensation in 2010

because Dr. Frazier told him that his hand condition at that

time was due to his burn. (T. 19) Mr. Benton testified that

he contacted workers’ compensation, but they denied the

request for additional treatment. (T. 19) Mr. Benton then
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filed at the Commission on August 20, 2010, a Form C

requesting additional medical benefits. (R. Exh. 1 p. 5) 

In addition, in March of 2012, Dr. Francine Bruyneel

biopsied a recently developed and growing hyperkeratotic

lesion on the rim of Mr. Benton’s right ear. (C. Exh. 1 p.

3) In the Prehearing Order filed on May 29, 2012, Mr. Benton

has requested additional benefits for both of his ears and

for his right hand. (Comm. Exh. 1 p. 2) 

The respondents contend that Mr. Benton’s claim for

additional benefits is barred by the applicable statute of

limitations in Arkansas Code Annotated Section 11-9-702 as

his claim filed on August 20, 2010, was filed more than two

years from the date of injury and more than one year from

the last payment of compensation for that injury on 

January 13, 2004.  The City offered into evidence in support

of its statute of limitations argument (1) a payout history

indicating that the City paid various medical providers

between 1993 and 2004 and (2) a copy of Mr. Benton’s Form

AR-C filed on August 20, 2010, establishing a six year gap

between the last payment of medical benefits and the filing

of a claim for additional benefits. (R. Exh. 1)

The statute of limitations for filing a timely claim

for benefits under the Arkansas Workers’ Compensation Law is

contained in Arkansas Code Annotated Section 11-9-702.  

Notably, Act 796 of 1993 altered the prior provisions

of Arkansas Code Annotated Section 11-9-702 in several
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significant ways.  However, the Arkansas Courts have held

that the statute of limitations provisions of Act 796 of

1993 apply only to injuries that occur after July 1, 1993,

and it is reversible error for the Commission to apply the

statute of limitations provisions of Act 796 to an injury

that occurred before July 1, 1993.  Taylor v. Producers Rice

Mill, 89 Ark. App. 327, 202 S.W.3d 565 (2005).

Prior to Act 796 re-writing this area of the law, the

Arkansas statute of limitations was interpreted to be an

“injury” statute not an “accident” statute.  Mountaire

Poultry, Inc. v. Pulliam, 270 Ark. 172, 601 S.W.2d 223

(1980).  Under Pre-Act 796 law, the statute of limitations

does not begin to run until two conditions were met. 

First, the statute does not begin to run until the

employee knows or should reasonably be expected to be aware

of the extent or nature of his injury.  Woodard v. ITT

Higbie Mfg. Co., 271 Ark. 498, 609 S.W.2d 115 (1980).  The

Arkansas Courts have previously defined this latent injury

rule as follows:

Latent means hidden, concealed, or dormant.  An injury
is latent until its substantial character becomes known
or until the employee knows or should reasonably be
expected to be aware of the full extent and nature of
his injury. [Internal citations omitted]

Purolator Courier v. Chancey, 40 Ark. App. 1, 841 S.W.2d 159

(1992).  The question of whether an injury is latent is a

question of fact for the Commission. Id. 
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Second, under Pre-Act 796 law, an injury does not

become “compensable” and the statute of limitations does not

commence to run until the injury causes an incapacity to

earn the wages which the employee was receiving at the time

of the accident and until the incapacity continues long

enough to entitle him to benefits under Ark. Code Ann. § 11-

9-501(a) (1987).  See e.g.,  Hall’s Cleaners v. Wortham, 311

Ark. 103, 842 S.W.2d 7 (1992)  For scheduled injuries, a

loss of earnings is conclusively presumed.  Minnesota Mining

& Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999)   

In addition, under Pre-Act 796 law, since the date of

accident and the date of injury were not necessarily the

same, the Courts have also previously recognized that a

single accident that occurred before July 1, 1993, can cause

multiple physical injuries which can result in multiple

dates for the statute of limitations to begin to run for the

various physical injuries that can arise out of a single

accident.  Martin Charcoal, Inc. v. Britt, 102 Ark. App.

252, 284 S.W.3d 91 (2008).

     A claimant has the burden of proving that his claim was

timely filed.  Aluminum Co. of America v. Rollon, 76 Ark.

App. 240, 64 S.W.3d 756 (2001).  It is reversible error for

the Commission to make a finding of fact as to when the

claimant’s injuries became apparent under circumstances

where the parties stipulate to the date of injury and limit

the hearing issue to whether or not certain medical
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treatment tolls the statute of limitations once the statute

began to run.  Arkansas Louisiana Gas Co. v. Grooms, 10 Ark.

App. 92, 661 S.W.2d 433 (1983).

In the present case, since Mr. Benton’s accident

occurred before July 1, 1993, and since the Court of Appeals

clarified in Taylor v. Producers Rice Mill Inc., 89 Ark.

App. 327, 202 S.W.3d 565 (2005), that the provisions of Act

796 of 1993 apply only to injuries that occurred after

July 1, 1993, I find that the statute of limitations issues

presented in this case are controlled by the provisions of

Arkansas Code Annotated Section 11-9-702 as they existed on

April 5, 1993, i.e., before the amendments of Act 796 of

1993. 

In addition, since the parties in the present case did

not limit the statute of limitations issue as the parties

did in Arkansas Louisiana Gas Co. v. Grooms, 10 Ark. App.

92, 661 S.W.2d 433 (1983), I find that the procedural

circumstances in the present case are distinguishable from

Grooms and controlled instead by Taylor v. Producers Rice

Mill Inc., 89 Ark. App. 327, 202 S.W.3d 565 (2005). 

Consistent with the Court’s directive in Taylor, this

examiner must therefore consider all relevant aspects of

Arkansas Code Annotated Section 11-9-702 (1987), including

but not limited to the latent injury rule, in determining

whether Mr. Benton timely filed his request for benefits

presently before the Commission for a right thumb
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1Because I conclude herein that the right ear
hyperkeratotic lesion and the right thumb boutonniere
deformity at issue were both latent for a sufficient time so
as to render Mr. Benton’s claim filing timely, I need not
and do not reach the next question as to when Mr. Benton’s
injuries at issue also became “compensable” because of
either a presumed or identifiable loss of earning capacity. 

boutonniere deformity and for a right ear hyperkeratotic

lesion.1

In order for Mr. Benton to be entitled to the award of

additional treatment that he seeks, Mr. Benton also has the 

burden of proving by a preponderance of the evidence that

the medical treatment is reasonably necessary for treatment

of a compensable injury.  Ark. Code Ann. § 11-9-705(a)(3);

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d

593 (1995).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Gansky

v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996). 

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).
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Applying these legal principles to the issues presented

in the present case, I reach the following conclusions.

A.  Left Ear

In the prehearing order, Mr. Benton requested

additional benefits for both ears and for pain in his right

hand. (Comm. Exh. 1 p. 2) However, Mr. Benton did not

present any testimony or any medical reports indicating that

Mr. Benton has had any treatment, proposed treatment, or

ongoing medical problems with his left ear.  Under these

circumstances, I see no evidentiary basis for making any

type of finding at present as to whether any particular

additional medical treatment would be reasonably necessary

for any particular abnormality in Mr. Benton’s left ear, or

whether such a claim would be barred by the statute of

limitations.  As the legal principles discussed above should

make apparent, any finding in these regards would depend on

the specific nature of the left ear medical condition for

which Mr. Benton might seek benefits, the nature of the

treatment provided or proposed, when Mr. Benton knew or

should have known the nature and extent of the left ear

abnormality for which additional benefits are sought, and

whether any treatment and/or left ear abnormality at issue

are causally related in some way to his injuries sustained

in 1993.
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B. Right Ear 

On this record it appears that Mr. Benton first

specifically requested that the Commission recognize a claim

for additional benefits for his ears during the course of a

prehearing telephone conference conducted on May 29, 2012,

and that request was incorporated in writing into a

Prehearing Order filed on May 29, 2012. (Comm. Exh. 1 p. 1-

2) I find that Mr. Benton has established by a preponderance

of the credible evidence that his claim for additional

benefits for his ears (at least with regard to the right

ear) made on May 29, 2012, timely established a claim for

additional benefits with regard to his right ear

hyperkeratotic lesion biopsied in March of 2012.  I also

find that Mr. Benton has established by a preponderance of

the evidence that the hyperkeratotic lesion was a

compensable consequence of his accident on April 5, 1993,

and I find that the treatment of that lesion by and at the

direction of Dr. Francine Bruyneel has been reasonably

necessary medical treatment.

Specifically, I find credible Mr. Benton’s testimony

that he obtains a physical every year, and that when he

showed his right ear to his physician, Mr. Benton received a

specialist referral. (T. 21) Dr. Bruyneel recorded a history

that, when she saw Mr. Benton in March of 2012, the lesion

was of a recent onset and growing. (C. Exh. 1 p. 3) In light

of the evidence of Mr. Benton’s annual physicals and of a
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hyperkeratotic lesion that was of recent origin and growing

in March of 2012, I find that Mr. Benton’s hyperkeratotic

lesion treated by Dr. Bruyneel in March of 2012 was a latent

injury for purposes of the running of the statute of

limitations.  In light of the same evidence of annual

physicals and that the lesion at issue was of recent origin

when documented by Dr. Bruyneel in March of 2012, I find

that Mr. Benton has established that his claim for benefits

for his right ear hyperkeratotic lesion, raised for the

first time on May 29, 2012, was made well within two years

after he knew or reasonably should have known the nature and

extent of the hyperkeratotic lesion on his right ear that

Dr. Bruyneel identified and treated in 2012.

In concluding that the right ear lesion treated in

March of 2012 represented a latent injury because it did not

begin to appear and grow until shortly before March of 2012,

I recognize that Mr. Benton had obviously previously had a

great deal of damage to and treatment for both ears before

March of 2012, in light of both the physical appearance of

his ears at the hearing and in light of his testimony that

his current ears were re-built using skin and cartilage

harvested from other parts of his body. (T. 10, 15) I have

also considered Mr. Benton’s testimony that he at some point

between 2003 and 2010 had been to Dr. Sloan, a plastic

surgeon, to remove a scar or keloid from one of his ears.

(T. 16, 31) However, there is no evidence in the record that
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either Dr. Sloan or any other physician ever observed or

previously treated a hyperkeratotic lesion as observed and

treated by Dr. Bruyneel in 2012, much less that the 2012

lesion was a recurrence of an earlier lesion at the same

spot on the same ear.  In addition, there is simply no

evidence in the record that Mr. Benton either knew or should

have been expected to know before Dr. Bruyneel authored her

letter on June 14, 2012, that his burns might predispose him

to hyperkeratotic lesions and/or squamous cell carcinomas.   

Consequently, for all of these reasons, I find that Mr.

Benton’s right ear hyperkeratotic lesion was a latent injury

until it began to grow shortly before he presented to Dr.

Bruyneel in March of 2012. 

I also conclude that the hyperkeratotic lesion was a

compensable consequence of Mr. Benton’s burn injuries based

on Dr. Bruyneel’s opinion, which I find credible, that Mr.

Benton’s burns predispose him to squamous cell carcinoma,

burn scars and keloid formation areas of healing. (C. Exh. 1

p. 3) I find Dr. Bruyneel’s opinion that the ear lesion is a

consequence of the burn injuries particularly persuasive in

light of Mr. Benton’s credible testimony that his original

ears were destroyed as a result of his burns, so that his

current ears are composed of skin and cartilage harvested

from other parts of his body. (T. 10) Stated differently, it

is abundantly clear to this examiner that Mr. Benton’s 2012

right ear lesion cannot possibly be a result of the natural
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2Since the Prehearing Order makes no reference to any
issue regarding additional benefits for Mr. Benton’s left
hand, I make no finding herein as to whether the statute of
limitations would bar a claim for additional benefits for

process of aging of his right ear since he no longer has

either one of his natural ears from birth.  

Finally, I find that Dr. Bruyneel’s treatment of Mr.

Benton’s right ear lesion was reasonably necessary to treat

that abnormality based on her report that the lesion was

growing and based on her report that the lesion appeared

consistent with squamous cell carcinoma. (C. Exh. 1 p. 3) In

light of Dr. Bruyneel’s explanation that Mr. Benton’s burns

will predispose him to squamous cell carcinomas and other

lesions, I find that Mr. Benton is entitled to an award of

additional medical treatment from Dr. Bruyneel or another

qualified physician to perform detection and treatment of

future lesions that develop as a consequence of Mr. Benton’s

burns.

C.  Right Hand/Thumb

In the Prehearing Order, Mr. Benton also sought

treatment for pain in his right hand.  (Comm. Exh. 1 p. 2)

Mr. Benton testified that his hand got so bad in 2010 that

he went to the doctor.  (T. 18) Mr. Benton offered into

evidence an August 16, 2010, letter from Dr. Thomas Frazier

to Dr. Jeff Eisenach, wherein Dr. Frazier proposed a course

of outpatient therapy for digital stiffness in Mr. Benton’s

left hand2 and surgical treatment for a boutonniere deformity
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Mr. Benton’s left hand or whether the left hand treatment
proposed by Dr. Frazier in 2010 would be reasonably
necessary for a compensable injury sustained by Mr. Benton.

in Mr. Benton’s right thumb. (C. Exh. 1 p. 1) When workers’

compensation denied Mr. Benton’s request for additional

benefits, Mr. Benton filed his claim for additional benefits

at the Commission four days later on August 20, 2010. (T.

26; R. Exh. 1 p. 5)

I find on this record that Mr. Benton’s right thumb

boutonniere deformity was also a latent injury until 2010,

so that Mr. Benton has established by a preponderance of the

evidence that his claim for additional benefits filed on

August 20, 2010, related to his right thumb is not barred by

the statute of limitations.  I conclude that Mr. Benton’s

right thumb boutonniere deformity was a latent injury until

2010 based on Mr. Benton’s testimony that he developed

severe symptoms in 2010 that sent him to the doctor, and

based on Dr. Frazier’s finding of a boutonniere deformity in

Mr. Benton’s right thumb in August of 2010.  I also observe

that neither party presented any evidence that Mr. Benton

ever had a boutonniere deformity in his right thumb before

2010, or that he had any symptoms of a boutonniere deformity

before he developed the severe symptoms in his right thumb

in 2010.

I also find that Mr. Benton has established by a

preponderance of the evidence in the record that his 2010
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right thumb boutonniere deformity is causally related to the

burns that he sustained at work, notwithstanding that

seventeen years elapsed between when Mr. Benton was severely

burned in 1993 and his diagnosis of a boutonniere deformity

in 2010.  Although Dr. Frazier’s letter of August 16, 2010,

does not express any opinion as to causation, Mr. Benton

testified without objection that Dr. Frazier told Mr. Benton

that his hand problems were “absolutely because of your

burn.” (T. 19) Mr. Benton’s testimony is the only evidence

in the record regarding causation, and Mr. Benton’s

testimony about Dr. Frazier’s opinion regarding causation is

consistent with and explains Mr. Benton’s immediately

reporting the situation to workers’ compensation, and then

filing a claim for additional workers’ compensation benefits

on August 20, 2010, when workers’ compensation denied

liability for the additional benefits at issue. (T. 26)

I also find that further treatment for Mr. Benton’s

right thumb boutonniere deformity is reasonably necessary. 

As discussed, Dr. Frazier in 2010 proposed surgery.  Mr.

Benton in 2012 testified he is not sure that he wants to

have any more surgeries. (T. 25) Given the length of time

that has now elapsed since the original diagnosis, I find

that the claimant is entitled to, at a minimum, further

evaluation and a determination of appropriate treatment from

Dr. Frazier or a similar hand specialist for his compensable

right thumb boutonniere deformity.    
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Because Mr. Benton appeared and presented his evidence

at the hearing conducted on July 17, 2012, the respondents’

motion to dismiss for failure to prosecute is moot, and is

therefore hereby denied. 

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  I note that

the respondents are entitled to an offset against liability

for any medical expenses in this claim that have previously

been paid and are subject to the offset provisions of

Arkansas Code Annotated Section 11-9-411(a).  However, since

the extent of any offset was not raised as an issue in the

Prehearing Order by either party, I find that issue should

be, and hereby is, reserved for future resolution by the

Commission if the parties are unable to agree on the

applicable offsets, if any.

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


