
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F701425

JOHN H. BARNETT, EMPLOYEE CLAIMANT

LAKESIDE SCHOOL DISTRICT, EMPLOYER RESPONDENT NO. 1

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JUNE 25, 2012

Hearing before Administrative Law Judge Elizabeth W. Hogan on June 15, 2012,
at Hot Springs, Garland County, Arkansas. 

Claimant represented by Mr. Donald C. Pullen, Attorney at Law, Hot Springs,
Arkansas.

Respondents No. 1 represented by Mr. Michael E. Ryburn, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas.. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional indemnity benefits and attorney’s fees. 

At issue is the extent of the claimant’s loss of earning capacity as defined by

Ark. Code Ann. §11-9-522, and Death and Permanent Total Disability Trust Fund

(Trust Fund) liability pursuant to Ark. Code Ann. §11-9-502.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant and the Trust Fund has liability.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

January 22, 2007, at which time the claimant sustained a compensable injury to the
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body as a whole (the neck) at a compensation rate of $257.00/$193.00.  Medical

expenses, temporary total disability benefits (with two separate healing periods

ending November 19, 2008, and February 7, 2011) and a 14% anatomical

impairment rating (12% from Dr. Arthur on January 16, 2008, and 2% from Dr.

Adametz on April 7, 2011) have been accepted.  The claimant receives Social

Security Disability benefits.  The Medical Cost Containment Division entered an

Order on September 24, 2009, changing physicians from Dr. Arthur to Dr. Adametz.

The claimant has an outstanding child support obligation in Garland County.  Some

medical expenses have been paid by Blue Cross/Blue Shield and Medicaid

(Humana).

The claimant contends he is permanently and totally disabled due to his age

(61), lack of education (completed 8th grade), work history (manual labor), work

restrictions, need for pain medication, and severity of the injury (14% rating).  The

claimant is willing to undergo a rehabilitation evaluation at the respondents’

expense, but does not feel he is a good candidate.

Respondents No. 1 contend all appropriate benefits have been paid and the

claimant is not permanently and totally disabled.

Respondent No. 2, Trust Fund, defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant, who was emotionally distraught during his testimony, was the

only witness to testify.

The claimant, age 61 (D.O.B. March 1, 1951) has an 8th or 9th grade

education.  His work experience includes twenty years with the Bates spool factory,

framing houses, and walking and bathing horses at the racetrack (hot walker).  The
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claimant’s health history includes throat cancer ten years ago, high blood pressure,

diabetes, left knee and heart problems.  The knee and heart problems began after

the compensable neck injury.

The claimant worked for the respondent-employer for nine years as a

custodian, a job which requires bending, stooping, and lifting.  On January 22,

2007, he injured his neck at work and has not been able to work since the accident.

The claimant testified that Dr. Arthur performed the first surgery in

November, 2008, which failed.  The claimant had to pay for diagnostic studies

himself to prove to the insurance carrier that he needed additional treatment.  In

April, 2010, Dr. Adametz performed a second surgery to correct the problem.

The claimant testified he remains symptomatic and takes medication (muscle

relaxers, anti-inflammatories, pain) daily for restricted range of motion, pain in his

neck and shoulders, difficulty sleeping and headaches.  He is unable to lift even a

gallon jug of water.  The claimant stated he could drive, but because he cannot turn

his head to the left, he has to plan is route so that he avoids left turns.

The claimant completed a valid Functional Capacity Evaluation (FCE) after

the first surgery which gave him a 20 lb. pound weight limitation, but after the

second surgery, he was advised not to lift more than 10 lbs.  A vocational

rehabilitation specialist sent him to Workforce Services to apply for work.  He was

told there were no jobs available within his work restrictions.  The claimant does not

have any computer skills.

MEDICAL EVIDENCE

The first surgery performed by Dr. Arthur in 2008 was a fusion at C4-5 and

C5-6.  He was assessed a 12% rating on January 16, 2008, and given a 30 lb.

weight limitation.
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A repeat MRI scan performed by Dr. Adametz in 2010 showed abnormalities

at C5-6 and C6-7, and a “fairly large herniation” at C3-4 on the left side putting

pressure on the spinal cord.  The screws at C3 were loose.  Dr. Adametz discussed

the complications of performing surgery in his report of March 17, 2010, noting that

scar tissue, radiation to the neck for throat cancer and diabetes would complicate

healing.  Dr. Adametz opined surgery was necessary due to the risk of paralysis.

Because of erosion at C4, Dr. Adametz removed the hardware from the

previous surgery and installed plates from C3 to C5.  He was unable to redo the

levels that Dr. Arthur fused.  Follow-up x-rays showed some movement of the plate

and screws at C3.  Dr. Adametz assessed a 10 lb. lifting restriction and a 2%

impairment rating (see his reports of August 31, 2010, February 7, 2011, and

September 20, 2011).

The claimant continued to complain of neck and shoulder paid but after

another MRI scan, Dr. Adametz declined surgery (see his reports of October 26,

2010, January 25, 2011, and May 27, 2011).  Dr. Adametz stated that the claimant’s

cervical spine shows abnormalities from C2-3 to C6-7, but because there is no

longer any cord compression and because he has been fused from C3 to C6 with

complications, it was not feasible to perform more surgery.  Because of the

claimant’s diabetes and heart problems, there are limitations on the prescription

drugs that can be used to alleviate pain.  Dr. Adametz recommended chronic pain

management (see his reports of July 8, 2011, and May 1, 2012).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Wage-loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage-loss on a
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case-by-case basis.  Factors to be considered in assessing wage-loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the worker’s future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson,  2011  Ark.  App. 219,       S.W.3d       (2011).  The  award  of

wage-loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

Based on the claimant’s age (61), lack of education or transferrable skills,

history of unskilled manual labor, and two surgical procedures with complications

and chronic pain, I find the claimant to be permanently and totally disabled.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on January 22, 2007, at which time the claimant
sustained a compensable injury to the body as a whole (the
neck) at a compensation rate of $257.00/$193.00.  Medical
expenses, temporary total disability benefits (with two separate
healing periods ending November 19, 2008, and February 7,
2011) and a 14% anatomical impairment rating (12% from Dr.
Arthur on January 16, 2008, and 2% from Dr. Adametz on April
7, 2011) have been accepted.  The claimant receives Social
Security Disability benefits.  The Medical Cost Containment
Division entered an Order on September 24, 2009, changing
physicians from Dr. Arthur to Dr. Adametz.  The claimant has
an outstanding child support obligation in Garland County.
Some medical expenses have been paid by Blue Cross/Blue
Shield and Medicaid (Humana).

2. The claimant has proven by a preponderance of the evidence
of record that he is permanently and totally disabled and the
compensable injury is the major cause of his disability.
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3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


