
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G107523

BARBARA BANISTER, EMPLOYEE CLAIMANT

DOLLAR GENERAL STORE,
SELF-INSURED EMPLOYER RESPONDENT

OPINION FILED MAY 8, 2012

Hearing before Administrative Law Judge Barbara Webb on February 8, 2012, in
Little Rock, Pulaski County, Arkansas.  

The claimant was represented by M. Scott Wilhite, Orr Wilhite, PLC, Jonesboro,
Arkansas

Respondents were represented by Mr. Jarrod Parrish, Worley, Wood & Parrish,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on February 8, 2012, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on December 6, 2011.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the December 6, 2011, Pre-hearing Order is made a part of the

hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

August 26, 2011, when the claimant contends she sustained a

compensable left shoulder injury.

3. Based on an average weekly wage of $210.00, the claimant would be

entitled to compensation rates of $140.00 for temporary total disability

benefits and permanent partial disability benefits.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged August 26, 2011, injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the December 8, 2012

hearing, consisting of the testimony of Barbara Ann Banister, Randy A. Hughey, Jr.,

Douglas Troy Wagner, Don L. Adams, Jr., and all documentary evidence consisting

of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit No.1 (Packet of

Medical Packet with Index); Respondents' Exhibit No. 1 ( Medical Packet with

Index); Respondents' Exhibit No. 2 (Non-Medical Packet with Index); Respondents'

Exhibit No. 3 (CD); Respondents' Exhibit No. 4 (Deposition of Becky Roberts).
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STATEMENT OF CASE

The claimant, Barbara Banister, is 46 years of age.  She was employed by

Dollar General on August 7, 2011, as a sales associate.  Her job duties included

stocking and cashiering.  She was considered part-time but worked full-time hours.

She had prior medical problems in her upper left and right chest area and

esophageal problems.  She had no physical limitations. 

On August 26, 2011, Banister went in to work at 11:00 a.m.  She volunteered

to work until closing when another employee became ill.  She closed with Randy

Hughey.  She also explained that Troy and a friend of his came by, and Troy helped

her bring into the store the things that had been put outside, including a large round

clothes rack.  She testified that she crawled inside the clothes rack which was

loaded with clothes.  She put one hand on each bar and Troy guided her backwards

into the store.  She testified that she felt pain in her left shoulder and back and said

“I hurt my arm.”  She explained it felt like a pulled muscle.  She went home at

approximately 9:30 and treated with IcyHot patches.  She returned to work at 6:00

the following morning.  She explained that her symptoms got worse and she picked

the rack up again.  Banister testified that the rack would be carried outside and

placed on the sidewalk and pulled back in to the store at closing.  The rack would

be loaded with clothes for sale.  She estimated that the rack weighed 100 pounds.

She explained that she had to have assistance to lift the rack.  Banister testified that

when she lifted the rack on August 26th, it was the first time she lifted the rack.  
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Banister returned to work the next morning and set up the tables and the

clothes rack on the sidewalk. She explained that her left shoulder was hurting and

she was using IcyHot.  She sought medical treatment on September 3, 2011, at

Baptist Health Medical Center after her arm began to hurt.  She explained that she

had been doing general stocking from August 26th to September 1st.  She reported

the visit to the emergency room at Baptist Health immediately to Troy.  Troy

reported the injury as a worker’s compensation injury at that time and set up an

appointment at Conway Occumed for September 6th.  She was also treated by Dr.

Fred Nagel, her primary care physician, who suggested that she have a MRI.   The

only medical bills paid were the visits to Conway Occumed.   She had no prior

problems with her left shoulder.  She had no other incidents that could have

resulted in her shoulder symptoms.  Both Dr. Meador from Occumed and her own

physician put her on work restrictions.  She was placed on light duty with no lifting

with her left arm and shoulder.  Her work duties were altered and she was

scheduled to work a few days.  She was then contacted by her manager with a text

message that he was told to take her off the work schedule until she could work at

100 per cent.  Her last day to work was October 2, 2011.  She has not been

physically able to work since October 2nd.  She has not had additional medical

treatment since her visit to Dr. Nagel on November 1, 2011.  
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She continues to have constant pain in her rotator cuff.  She explained that

the nerves in her right arm don’t feel right and she loses feeling in her fingers.  She

cannot extend her arm without pain and has lost strength in her left arm.

Banister was paid $7.50 an hour and worked between 32 and 35 hours per

week prior to the accident. 

On cross-examination, Banister testified that she could not remember

whether she told Dr. Meador about the clothes rack.  She told the nurse for Medcor

that general stocking led to the injury because that is what her supervisor had told

them.  She explained that her arm was in a sling and she was crying at the time of

the phone call.  

Randy Hughey testified that he was employed as the third key manager at

the Dollar General from June to October of 2011.  He explained that the clothes

rack would be moved outside on the sidewalk in the morning and back inside at

night.  He estimated that the rack weighed approximately 80 to 100 pounds fully

loaded with clothes and that he could not move it by himself.  He did not recall an

incident where the claimant was hurt on his shift.  He was asked by Troy if he knew

anything after Banister had gone to the doctor and was trying to put it on workers’

compensation.  He did not witness the claimant picking up a clothes rack and

getting hurt.  He never discussed the cause of her shoulder problems.  

Troy Wagner testified that he was the store manager of Dollar General in

August of 2011. He explained that Banister had come in with her mother on a
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Saturday and made the claim that she couldn’t afford the surgery so that it would

need to be a workers’ compensation claim.  She had the discharge papers from the

ER.  He was not aware that the paperwork indicated that there had been an incident

while she was lifting a clothes rack.  He recalled that Banister had helped him move

the clothes rack several times.  He explained that he was not working on the

evening in question.  He was aware of the hurt shoulder on the Wednesday before

she went to the ER on Saturday, but was not aware that she claimed she was

injured while lifting the clothes rack.  He recalled that on the Wednesday, he heard

her say “Ow” while stocking.  Based on her explanation, he believed she had

injured herself outside of work.  He moved her to the register so she would not hurt

herself.  She told him that he did not need to make a call for medical help.  He

reported the injury when she came in on the following Saturday and told him that

she wanted to make a workers’ compensation claim.  He recalled that Barbara told

him that “she was in the ER most of the day and all night and she just got out and

she couldn’t afford the surgery for this, so she needed to make a workmen’s comp

claim.”  He explained that Don was present during the conversation.    

Don Adams testified that he worked as the assistant manager for Dollar

General in August and September of 2011.  Banister did not report a work injury to

him prior to September 3rd.  He was present when Banister and her mother came

to the store to talk to Troy.  She said that she needed to file a workers’ comp claim

because she didn’t have any money to pay for the surgery that she needed for her
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shoulder.  She said that she did not have insurance and that she wouldn’t be able

to pay the bills.  She did not offer any explanation of why her shoulder problems

was supposed to be work related.  He never saw the claimant move the clothes rack

by herself.  He did not hear that she had hurt any part of her left shoulder during the

process of moving the rack.  He did not recall telling the insurance adjuster that

Banister was working totes when she noticed pain.  He recalled that Banister had

the discharge papers from the doctor with her when she came in to report the claim.

The only discussion about her injury was that her shoulder had re-flared up and

was an old injury.      

DISCUSSION

The claimant contends that she sustained either a specific incident on

August 26, 2011, or, alternatively, a gradual onset injury that became apparent in

late August and is entitled to additional medical benefits and temporary total

disability benefits until she contends she reaches maximum medical improvement,

and that these benefits have been denied.  The claimant also seeks an attorney’s

fee.

The respondents contend the claimant did not suffer a compensable injury

either gradual onset or specific incident on or about August 26 or 27, 2011, or at

any other time while working for respondent employer.  Respondents contend the

medical documentation does not support any objective findings of a compensable

injury.  Respondents further contend that the claimant only worked for respondent
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employer part time for a two week period prior to her injury and, in light of this, did

not suffer a gradual onset injury.  The medical documentation does not support

entitlement to indemnity benefits in the event compensability is found.  The medical

documentation also does not support the need for additional medical treatment

associated with any shoulder injury.  It is respondents’ position the claimant’s need

for medical treatment, if any, is associated with pre-existing and underlying

problems and not any acute or gradual onset injury.

Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(i) An accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is :
   (a) Caused by rapid repetitive motion.  Carpal tunnel

syndrome is specifically categorized as a compensable injury
falling within this definition;

  b) A back or neck injury which is not caused by a specific
incident or which is not identifiable by time and place of
occurrence; or . . . . 

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If
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claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied. 

In the instant case, the respondents contend that claimant’s left shoulder

problems were not the result of a work-related injury.  On the other hand, the

claimant testified that she suffered a shoulder injury when she lifted a clothes rack

full of clothing on August 26, 2011.  She contends that she did not have to report

the injury to her supervisor on the date of the injury because he was there with her

when it happened.  She did not seek medical attention immediately and returned

to work, but ultimately went to the emergency room at Baptist Health when the pain

in her shoulder and arm worsened.  

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).
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In addition to proving her injury by a preponderance of the evidence, the

claimant must establish the existence of the injury by medical evidence and

supported by “objective findings.”  See Ark. Code Ann. § 11-9-102(4)(D).  Objective

findings are those that cannot come under the voluntary control of the patient.  See

Ark. Code Ann. § 11-9-102(16)(A)(i).  The claimant must also prove that there is a

causal connection between the work-related accident and the injury.  Stevenson v.

Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  With respect to this

proof, the claimant must show that the “major cause” of the injury is the workplace.

When making this determination, the claimant does not receive the benefit of the

doubt.  Ark. Code Ann. § 11-9-704(c)(4)(Supp. 1995); Glencorp Polymer Products

v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991).

In the present case, I find that the claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable left shoulder injury

while in the course and scope of her employment.  The evidence demonstrates that

the claimant was able to continue to work following the alleged incident and did not

seek medical attention immediately. She eventually sought medical attention on her

own at the emergency room at Baptist Health Medical Center on September 3,

2011.  On September 4, 2011, she reported a work injury to her store manager and

he initiated a call to MedCore.  At that time, she was sent to Occumed.  On the

report to MedCore, Banister indicated that she had no known injury.  During the

investigation of the claim, Banister initially denied a specific injury to the claim’s
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investigator and indicated her problems were repetitive in nature notwithstanding

the evidence shows that Banister had been hired at Dollar General on August 7,

2011.   However, the next day she called the investigator and recalled a specific

injury when she was lifting a clothing rack with an employee named Randy.

The medical records from Baptist Health Medical Center reflect that the

claimant first sought treatment with complaints of left, upper back pain which she

reported as beginning 1 week ago after lifting clothes rack at work.  On September

6, 2011, the claimant was evaluated by Dr. Meador with OccuMed of Conway. She

reported that

last Thursday, her left shoulder started hurting.  The pain became so
severe she went to the emergency room on Saturday. . . She denies
any particular traumatic event that caused her shoulder pain.  The
pain came on gradually.  She denies any unusual activity, accident,
jerking of the shoulder, fall or strain.

    
The evidence further reveals that the claimant contended that her supervisor

was with her at the time of the accident.  However, her supervisor testified that he

did not work on the date of the alleged incident and had no recollection of any injury

to the claimant while lifting a clothes rack.   Moreover, the supervisor testified that

the claimant first reported an injury to him when she told him that she could not

afford the surgery, so  they would need to make a workers’ compensation claim.

This was corroborated by the testimony of Don Adams, the assistant manager.

Adams testified that Banister told her supervisor that she needed to file a workers’
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compensation claim because she didn’t have any money to pay for surgery that she

needed for her shoulder, and that she didn’t have insurance. 

In the instant case, I find that the claimant’s testimony is not credible.

Conjecture and speculation, even if plausible, cannot take the place of proof.  Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

Based on the totality of the evidence,  it would be speculative to conclude

that the claimant’s need for treatment for her shoulder was related to a specific work

injury or otherwise related to her work at Dollar General.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employer/employee/carrier relationship existed on or

about August 26, 2011, when the claimant contends she

sustained a compensable left shoulder injury.

3. Based on an average weekly wage of $210.00, the claimant

would be entitled to compensation rates of $140.00 for

temporary total disability benefits and permanent partial

disability benefits.
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4. The claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable shoulder injury

under the Arkansas Workers’ Compensation Act on August 26,

2011, or a gradual onset shoulder injury while working for

Respondent.

5. The claimant has failed to establish by a preponderance of the

evidence that she is entitled to additional medical treatment or

temporary total indemnity benefits.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


