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MARIE BAILEY, EMPLOYEE CLAIMANT

TEXARKANA SCHOOL DISTRICT, 
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
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The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

The respondent was represented by HONORABLE MELISSA F. WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 2, 2012, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on November 28, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Commission has jurisdiction.

2. The employer/employee relationship existed on
October 24, 2008, when claimant sustained an
admittedly compensable injury to her right knee
and lower back.  

3. The claimant’s average weekly wage entitles her to
temporary total disability benefits in the amount
of $200.00 per week and permanent partial
disability benefits in the amount of $154.00 per
week.

4. The claimant has been assigned a 2% permanent
impairment rating as a result of compensable
injuries to the right knee which has been accepted
and paid, and claimant reached maximum medical
improvement for her knee injury on or about
April 21, 2010, per the progress note of Dr. Ken
Martin of that date.
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5. The claimant has been assigned a 5% impairment
rating as a result of the compensable back injury
which has been accepted and has been paid or is in
the process of being paid, and she was at maximum
medical improvement on the back on or about
June 6, 2010, when the physical therapy was
completed.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether the claimant sustained a compensable neck
injury and/or a compensable right ankle injury on
October 24, 2008, in addition to her admittedly
compensable right knee and lower back injuries.

2. Whether there are periods where the claimant is
entitled to temporary total and/or temporary
partial disability benefits.

3. Whether there are unpaid medical bills associated
with claimant’s compensable injuries which
respondent should be ordered to pay.

4. Whether claimant has re-entered a healing period
with regard to the alleged compensable neck injury
such that she would be entitled to temporary total
disability benefits.

5. Whether claimant has previously had her change of
physician or not (reserved).

6. Whether claimant is entitled to wage loss
disability benefits associated with her
compensable injuries.  Alternatively, this issue
will be reserved pending MMI concerning her
ongoing neck treatment (if the claimant is found
to have a compensable neck injury) so that all
wage loss related issues can be addressed at that
time (reserved).

7. Attorney's fees.
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Respondent:

1. Whether claimant sustained a compensable neck
injury, when notice of the alleged neck injury was
given.

2. Whether claimant is entitled to additional
temporary total disability.

3. Whether additional medical bills should be paid
associated with the compensable injuries.

4. Maximum medical improvement with regard to the
back (resolved by stipulation).

5. Whether claimant has had her change of physician
(reserved).

6. Whether claimant is entitled to wage loss
(reserved).

7. Notice of alleged neck injury and notice of right
ankle injury.

The record consists of two volumes: (1) a transcript of

the February 2, 2012, hearing testimony, and (2) a separate

exhibit volume.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction.

2. The employer/employee relationship existed on
October 24, 2008, when claimant sustained an
admittedly compensable injury to her right knee
and lower back.  

3. The claimant’s average weekly wage entitles her to
temporary total disability benefits in the amount
of $200.00 per week and permanent partial
disability benefits in the amount of $154.00 per
week.

4. The claimant has been assigned a 2% permanent
impairment rating as a result of compensable
injuries to the right knee which has been accepted
and paid, and claimant reached maximum medical
improvement for her knee injury on or about
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April 21, 2010, per the progress note of Dr. Ken
Martin of that date.

5. The claimant has been assigned a 5% impairment
rating as a result of the compensable back injury
which has been accepted and has been paid or is in
the process of being paid, and she was at MMI on
the back on or about June 11, 2010, when the
physical therapy was completed.

6. Temporary total disability benefits were paid from
January 15, 2010, until June 6, 2010, exclusive of
the period from April 22, 2010, through May 3,
2010.

7. The claimant proved by a preponderance of the
evidence that she is entitled to additional
temporary total disability compensation from
October 25, 2008, through December 17, 2008, and
from April 29, 2010, through May 3, 2010. The
claimant failed to prove that she is entitled to
any other periods of temporary disability
compensation through the date of the hearing held
on February 2, 2012.

8. The claimant failed to prove that any of her
emergency room treatment on October 27 - 28, 2008,
on November 1, 2008, on January 17, 2009, on
September 30, 2010, or on October 12, 2010, was
reasonably necessary in connection with her
compensable injuries. 

9. The claimant failed to prove that she sustained a
compensable neck injury, and the claimant failed
to prove that either Dr. Contreras’ consultation
in September of 2011 or his neck surgery in
December of 2011 was reasonably necessary in
connection with her compensable injuries.

DISCUSSION

Background

     This claim involves the extent of injuries that Ms.

Bailey sustained, and appropriate benefits for those

injuries, from a trip and fall that she experienced while
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working as a substitute teacher at the Texarkana School

District on October 24, 2008.

By way of background, Ms. Bailey was born in 1958. (C.

Exh. 1 p. 2) She has a Bachelor’s Degree in General

Education, but she has not obtained the necessary

certification to teach. (T. 88-89) Between approximately

1991 and 2004, she would work when called to substitute

teach. (T. 29-30) She substituted primarily at the Texarkana

School District, and very little at the nearby Liberty Eylau

School District. (T. 29) 

From 2004 to June of 2006, Ms. Bailey worked full-time

as a literacy coach for the Texarkana School District until

the grant ran out.  For two months between September and

November of 2006 she worked for the Adult Protective Service

in Texas, but quit that job because driving 124 miles each

way aggravated chronic pain in her right leg. (T. 28) 

Prior to substitute teaching at Texarkana School

District for seven days in October of 2008, when she tripped

and fell, Ms. Bailey last worked as the director of the

adult literacy program at Arkansas Southwest Planning and

Development between July of 2007 and November of 2007.  When

she was let go from that position, she filed for Social

Security benefits for depression and right leg pain. (T. 26

- 27)

Ms. Bailey testified that in September and October of

2008, she was looking for full time work. (T. 26) In
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addition, she had her name placed on the substitute teacher

lists of Texarkana School District and Liberty Eylau School

District. (T. 27) At that point, her Social Security

Disability claim was still pending. (T. 27) Ms. Bailey

testified that when she substituted at the Trice campus of

the Texarkana School District in October of 2008, her

depression was pretty bad, and she was at one of her lowest

points. (T. 31) However, Ms. Baily testified that her

depression is why she got back on the substitute teacher

list in 2008.  Ms. Bailey testified that she could follow

instructions left by the teacher; she got along fairly well

with the children, and there was not anything difficult. (T

32)         

At some point in the approximately seven days that Ms.

Bailey substitute taught at the Trice campus in mid-October,

she determined that she had been sexually harassed by a

custodian.  Ms. Bailey left her classroom and had gone to

the principal’s office to discuss the alleged harassment

when she tripped and fell over the telephone cord in the

assistant principal’s office and became injured on Friday,

October 24, 2008. (C. Exh. 1 p. 3)

Ms. Bailey and the school completed the usual workers’

compensation forms, and Ms. Bailey was directed to

Healthcare Express in Texarkana for treatment on October 24,

2008.  Ms. Bailey initially reported injuring her head and

her right knee.  However, Ms. Bailey returned to Healthcare



7MARIE BAILEY - F811568

Express the next day, Saturday, October 25, 2008, to report

that she had also injured her lower back. (C. Exh. 1 p. 7)

The school district accepted liability for Ms. Bailey’s

right knee and lower back injuries reported on October 24

and 25, 2008.  However, Ms. Bailey now contends that she

injured her right ankle and neck, in addition to her right

knee and lower back in the incident on October 24, 2008. 

The respondents deny that Ms. Bailey injured her right ankle

or her neck in the fall at work, and alternatively deny

liability as a matter of law for benefits before receiving

actual notice of the alleged ankle and neck injuries.  

The respondents also deny liability for various trips

to the emergency room that Ms. Bailey made between 2008 and

2010.  Further, Ms. Bailey seeks temporary disability

benefits from the day of the her fall on October 24, 2008,

through the date of the hearing conducted on February 2,

2012, and continuing to a date yet to be determined, except

for the four short periods that she was called in to

substitute teach at Liberty Eylau School District in 2008

and 2009.  The respondents deny liability for temporary

disability benefits before or after a period already paid in

2010. 

In addition to the injuries that Ms. Bailey allegedly

sustained on October 24, 2008, I note that she also has a

reported history at the Texarkana Community Clinic of

multiple long-term complaints of pain with various
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scenarios, including falls, treatment for neck pain since

2003, leg pain since 2003, myalgia, neuropathy and other

conditions. (C. Exh. 1 p. 77) On November 21, 2008,

approximately four weeks after her fall at the school, the

Texarkana Community Clinic listed Ms. Bailey’s preexisting

problems at that time as panic disorder, idiopathic

peripheral neuropathy, hypertension, dysfunctional uterine

bleeding, myalgia, hypercholesterolemia, normocytic anemia,

headache, thoracic region back pain, elevated blood

pressure, fatigue, alopecia areata, elevated ESR,

hypercalcemia, hypokalemia, GERD, neck pain, insomnia,

edema, and PMS. (C. Exh. 1 p. 79) Ms. Bailey’s reported new

problems that date, which appear to somewhat overlap her

preexisting problems, include: panic disorder, poison ivy

dermatitis, furunculitis, idiopathic peripheral neuropathy,

dizziness, hypertension, dysfunctional uterine bleeding,

myalgia, hypercholesterolemia, hypokalemia, normocytic

anemia, hemorrhoids, cough, acute frontal sinusitis,

headache, dyspnea at rest, knee sprain, thoracic region back

pain, night sweats, dermatitis, onychomycosis, elevated

blood pressure, grief reaction, chest pain, UTI, fatigue,

alopecia areata, elevated ESR, hypercalcemia, GERD, neck

pain, insomnia, nausea, epigastric abdominal pain, edema,

bacterial vaginitis and PMS. (C. Exh. 1 p. 82-83)

The school district provided Ms. Bailey a course of

medical treatment for a diagnosed right knee and low back
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injury, including knee surgery in 2010 and injections and

radiofrequency nerve ablations in 2010 for Ms. Bailey’s

lower back symptoms. 

In addition to her knee and low back, Ms. Bailey has

reported a number of symptoms to treating physicians or the

emergency room for various medical complaints after

October 24, 2008.  Ms. Bailey’s other post-October 24, 2008,

medical complaints, and their date of first notation in the

medical record after October 24, 2008, have included:

malignant hypertension, anxiety, high blood pressure,

headache, and restless leg syndrome (October 27, 2008);

chest pressure and right ankle/foot (November 1, 2008); neck

pain (November 21, 2008); upper back and neck and shoulders

(January 18, 2009); back pain radiating to right leg and

through upper arms (January 20, 2009); pain in both legs

(January 28, 2009); left knee (September 17, 2009); vertigo

(June 4, 2010); dizziness (September 27, 2010); pain

radiating from chest to left arm (September 30, 2010);

numbness in left arm (October 5, 2010); left elbow-tennis

elbow (February 7, 2011); neck pain with bilateral arm pain

and numbness (September 6, 2011).

As indicated above, in addition to submitting bills for

several unpaid emergency room visits and for neck surgery

performed in December of 2012, Ms. Bailey seeks an award of

temporary disability compensation from October 24, 2008,

through the date of the hearing conducted on February 2,
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2012, and continuing to a date yet to be determined, except

for those short periods that she worked as a substitute

teacher at Liberty Eylau School District.    

Issue: Emergency Room Treatment From October 27, 2008 -      
       October 29, 2008.

After presenting to Healthcare Express for treatment

related to her head and knee on Friday, October 24, 2008,

and her low back on Saturday, October 25, 2008, Ms. Bailey

presented to the emergency room at St. Michael’s Hospital in

Texarkana on Monday, October 27, 2008, at approximately

8:40 p.m. (C. Exh. 1 p. 12)  

Ms. Bailey contends that she went to the emergency room

on October 27, 2008, scared, in pain, and with spiking blood

pressure.  Ms. Bailey contends that she underwent testing at

the hospital because she had hit her head and had complaints

with her head, including headaches. (T. 15-16) Ms. Bailey

testified that she went to the emergency room on October 27,

2008, because her head was hurting real bad; she was scared

and worried, and her blood pressure was high when she took

it. (T. 43, T. 47) Ms. Bailey later testified that she went

to the emergency room for her knee, back, ankle and head.

(T. 93) In addition, in a recorded statement provided on

October 30, 2008, Ms. Bailey stated that Dr. Lux had

indicated to her that the Naproxen she took for her work

injury had cancelled out her blood pressure medicine and

elevated her blood pressure. (R. Exh. 2 p. 24) The
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respondent contends that Ms. Bailey’s uncontrolled high

blood pressure was a preexisting condition and not related

to her fall at work. (T. 17)

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

I find on this record that Ms. Bailey has failed to

establish that any of the diagnostic testing or treatment

that she received at St. Michael’s Hospital between

October 27, 2008, and October 29, 2008, was reasonably

necessary in connection with her work-related injuries.

Whereas Ms. Bailey testified at one point that her

knee, back, ankle, and head sent her to the emergency room,

the contemporaneous medical reports indicate that her chief

complaint upon admission at the emergency room on

October 27, 2008, was in fact “chest tightness” and not
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symptoms with either her knee, back, ankle, or head. (C.

Exh. 1 p. 17) 

With regard to Ms. Bailey’s statement on October 30,

2008, that Dr. Lux had attributed her elevated blood

pressure to Naproxen, this examiner has located no medical

diagnosis or opinion by Dr. Lux or any other physician in

the medical record which purports to relate Ms. Bailey’s

elevated blood pressure on October 27, 2008, to her use of

Naproxen or any other medication. (C. Exh. 1 p. 18, 44) I

also note that according to one of the hospital’s records,

the hospital continued to provide Ms. Bailey Naproxen while

she was hospitalized with medication to get her blood

pressure under control. (C. Exh. 1 p. 20) The evidence that

hospital personnel continued providing Ms. Bailey Naproxen

while trying to reduce Ms. Bailey’s blood pressure would

appear to this examiner to support the opposite inference:

that hospital personnel did not consider Naproxen the cause

of Ms. Bailey’s elevated blood pressure.

To whatever extent that Ms. Bailey may contend that

stress or anxiety from her fall and subsequent physical

injuries caused her blood pressure to elevate, I note that

there is no physician’s diagnosis or opinion in the record

indicating such a causal connection.  I also note that Ms.

Bailey has a documented preexisting history of hypertension.

(C. Exh. 1 p. 17) Finally, I note that, to the extent that

Ms. Bailey reported experiencing anxiety and stress when she
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presented to the emergency room, she related that anxiety

and stress to her alleged sexual harassment, and not to her

fall. (C. Exh. 1 p. 14) 

     Ms. Bailey’s attorney also notes that laboratory

testing during Ms. Bailey’s hospitalization revealed

elevated D-dimer secondary to her fall. (C. Exh. 1 p. 18)

Ms. Bailey contends that the hospital performed testing to

her head and legs during her stay to rule out possible blood

clots, consistent with her elevated D-dimer, because of

hitting her head and complaints to her head. (T. 15-16) In

this regard, Ms. Bailey testified that she went to the

emergency room on October 27, 2008, because her head was

hurting real bad. (T. 43)

Again I note that Ms. Bailey’s chief complaint upon

admission was “chest tightness” not head pain. The

claimant’s contentions notwithstanding, this examiner sees

no indication in the medical record that Ms. Bailey’s

elevated D-dimer was either unexpected or a cause for alarm

in light of her recent fall, no indication that any of her

diagnostic testing was performed in search of blood clots,

and no indication that any of the diagnostic testing was

ordered because of the elevated D-dimer.    

Issue: Emergency Room Treatment On November 1, 2008.

After being discharged from St. Michael’s Hospital on

Wednesday, October 29, 2008, Ms. Bailey returned to

Healthcare Express for a follow-up on Friday, October 31,
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2008, reporting knee pain and a large swelling on her right

knee. (C. Exh. 1 p. 45) An examination indicated “abnormal,

tenderness, bruising, and hematoma formation just distal to

right knee, no lower extremity sensory or deficit loss.” Ms.

Bailey received an intramuscular injection of Rocephion, an

oral dose of Clonidine, and a prescription for Clindamycin

HCl and Lortab. (C. Exh. 1 p. 45-47)

Ms. Bailey then returned to the emergency room at St.

Michael Hospital on Saturday, November 1, 2008.  The

Admission Form indicates the reason for visit as “Elevated

Blood Pressure”. (C. Exh. 1 p. 50) The Emergency Department

Physician Record indicates the chief complaint as elevated

blood pressure, and the history of present illness as a

swollen right leg and chest pressure. (C. Exh. 1 p. 52)

Ms. Bailey contends that she went to the emergency room

on this occasion because she had severe swelling of her

entire leg causing her severe pain.  Ms. Bailey contends

that the hospital investigated her leg because of her spiked

high blood pressure and swelling.  Ms. Bailey contends that

it was reasonable to go to the emergency room because of her

severe leg swelling. (T. 17) The respondents contend that it

was not reasonable for Ms. Bailey to present to the

emergency room for her work injury, particularly since her

authorized treating physicians at the Healthcare Express

were open until 4:00 p.m. on Saturday. (T. 18-19)



15MARIE BAILEY - F811568

In these regards, Ms. Bailey testified that she went to

the emergency room on this occasion because her right knee

was swollen huge from above her knee down to her foot. (T.

50-51) Ms. Bailey testified that her leg was swollen to

about twice its normal size. (T. 53) Ms. Bailey testified

that she went to the emergency room rather than Healthcare

Express because she was afraid that something really bad was

going on. (T. 52-53) Ms. Bailey explained that she did not

make any effort to return to Healthcare Express before going

to the emergency room because she felt her care at

Healthcare Express was substandard.  Ms. Bailey testified

that she felt their care was substandard because she had

never seen anything like the soft cast that Healthcare

Express had put on her leg. (T. 94) 

In comparing Ms. Bailey’s testimony to her medical

records, I again note that, according to the medical

records, Ms. Bailey’s reason for visiting the emergency room

was her elevated blood pressure, not any severe pain or

severe swelling in her legs.

In addition, whereas Ms. Bailey and her attorney

characterize her swelling as “severe” on November 1, 2008, I

note that the medical reports describe the swelling in both

her knee and in her ankle on that date as “mild”. (C. Exh. 1

p. 54, 56) The emergency room reports and diagnostic test

results from Ms. Bailey’s right leg contain no findings

inconsistent with the prior diagnoses of contusion at
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Healthcare Express, and give no indication that Ms. Bailey’s

course of treatment through Healthcare Express, whether

because of her cast or otherwise, was in any way

inappropriate or insufficient.  In fact, the emergency room

records make no reference to Healthcare Express or the fact

that Ms. Bailey was supposed to be under the active care of

physicians at Healthcare Express for her right leg injury

when she presented to the emergency room on November 1,

2008.

Under these circumstances, I find that Ms. Bailey has

failed to establish by a preponderance of the credible

evidence that an emergency situation existed with regard to

her compensable right leg injury when she presented to the

emergency room on November 1, 2008.  Whether or not an

emergency situation existed with regard to Ms. Bailey’s

elevated blood pressure on November 1, 2008, Ms. Bailey has

failed to establish by a preponderance of the credible

evidence that her elevated blood pressure on that date was

causally related to any of the injuries that she sustained

on October 24, 2008.

Issues: Compensability And Notice Of Alleged Right Ankle     
        Injury Sustained On October 24, 2008. 

As discussed above, emergency room records from

November 1, 2008, indicate that Ms. Bailey presented that

day with mild soft tissue swelling over both her right knee

and over the dorsum of her foot. (C. Exh. 1 p. 54, 56) Ms.
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Bailey was diagnosed in relevant part with a contusion of

the right knee and edema in her right leg. (C. Exh. 1 p. 53)

The respondents contend that the first notice the

employer had of any alleged ankle injury was not until

November 11, 2008, ten days after the emergency room visit

on November 1, 2008. (T. 8-9, 134) There is no dispute that

Ms. Bailey did not list her right ankle on the Form N when

she originally reported her injuries, and Ms. Bailey only

mentioned her head, right knee, and back pain when she spoke

to Melody Tipton, an insurance representative, on

October 30, 2008, two days before presenting to the

emergency room on November 1, 2008. (T. 107, 109-112)  

The claimant contends that she sustained an ankle

injury when she slipped and fell, and the ankle injury was

effectively hidden because of severe swelling in her leg

until her ankle injury was identified in the emergency room

visit of November 1, 2008. (T. 10) 

I find that the issues of a compensable ankle injury,

and notice of that alleged injury, are moot under the

present circumstances.  The claimant’s attorney has

acknowledged that an alleged ankle injury was added as a

hearing issue only because of the unpaid emergency room bill

of November 1, 2008, as the respondents have paid for the

treatment she received for her ankle subsequently at

Healthcare Express. (T. 14) In addition, the claimant’s

attorney acknowledges that there is no issue at present
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regarding any possible permanent impairment relating to Ms.

Bailey’s alleged right ankle injury. (T. 14) I have already

concluded above that Ms. Bailey’s right leg injuries did not

present an emergency situation on November 1, 2008, so as to

warrant presenting to the emergency room, rather than

presenting to her authorized treating physicians at

Healthcare Express for any right lower extremity symptoms

that she was experiencing at that time. Since I find that

the unauthorized emergency room treatment was not reasonably

necessary to treat Ms. Bailey’s compensable injuries under

circumstances where (1) her knee and foot swelling were

“mild” and not “severe” as alleged, (2) Ms. Bailey had

authorized treating physicians with office hours on

November 1, 2008, and (3) her chief complaint at the

emergency room was in her chest, not her right leg or foot,

any finding on compensability and notice for the alleged

right ankle injury can have no effect on the award of

benefits presently at issue in this case.   

Issues: Compensability Of Alleged Neck Injury Sustained On   
        October 24, 2008; Notice Of Alleged Neck Injury      
        Sustained On October 24, 2008; Liability For         
        Emergency Room Treatment On January 17, 2009;        
        Liability For Neck Surgery Treatment From 
        December 14, 2011 - December 16, 2011, And Related   
        Bills.

Ms. Bailey underwent her first cervical MRI on

October 29, 2009, and a second cervical MRI on June 9, 2011,

nearly three years after her fall on October 24, 2008.  Dr.

Joseph Robbins interpreted the second MRI as indicating
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multilevel spondylosis with spinal cord impingement on the

left at the C4-5 and C5-6 levels. (C. Exh. 1 p. 408) On

August 18, 2011, Janice Sample, Ms. Bailey’s treating nurse

practitioner at Texarkana Community Clinic indicated that

the MRI showed multiple levels of cervical spine

degeneration and disc ruptures. (C. Exh. 1 p. 411) On

September 6, 2011, Dr. Freddie Contreras indicated that Ms.

Bailey had a herniated disc (hnp) at the C5-6 and C6-7

levels.  Dr. Contreras performed a two level discectomy and

fusion surgery at the C5-C6 and C6-C7 levels of Ms. Bailey’s

spine on December 14, 2011.

Ms. Bailey has requested payment of the approximately

$90,546.55 in expenses she incurred as a result of Dr.

Contreras’ office visit of September 6, 2011, and for the

neck surgery that he performed on December 14, 2011. (C.

Exh. 2 p. 1)

For the following reasons, I find on this record that

Ms. Bailey has failed to establish by a preponderance of the

credible evidence that her fall on October 24, 2008, caused

the herniated discs treated by Dr. Contreras in 2011 or that

the fall in 2008 aggravated preexisting disc herniations at

C5-6 and/or C6-7.       

As an initial matter, I note that the Commission has

the duty to resolve conflicting medical evidence, including

medical testimony.  Maverick Transportation v. Buzzard, 69

Ark. App. 128 (2000).  The Commission may review the basis
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for a doctor’s opinion in determining its weight and

credibility.  Id.  When medical opinions conflict, the

Commission may resolve the conflict based on the record as a

whole and reach the result consistent with reason, justice,

and common sense.  Barksdale Lumber v. McAnally, 262 Ark.

379, 557 S.W.2d 868 (1977).  However, in the present case,

there is no conflict in medical opinions since no physician

has rendered any opinion as to whether or not Ms. Bailey’s

herniated cervical discs identified in 2011 are causally

related to her fall in 2008.

A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence. 

See Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury. Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a



21MARIE BAILEY - F811568

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

The evidence which would appear to this examiner to

best support Ms. Bailey’s contention that a connection

exists between her 2008 fall and Dr. Contreras’ 2011 neck

surgery is the history recorded by Dr. Contreras that (1)

Ms. Bailey reported neck and arm pain with numbness since

about 2009, (2) the pain radiates down into her shoulder

blades, and (3) she’s done ESIs and radiofrequency ablation

which did not help. (C. Exh. 1 p. 415) In addition, the

claimant contends that the respondents did not authorize a

neurologist consult notwithstanding a report indicating that

a neurologist consult was recommended during Ms. Bailey’s

initial visit to Healthcare Express on October 24, 2008. (T.

14) Ms. Bailey testified that she was given a copy of the

Primary Physician Status Report when she left Healthcare

Express on October 24, 2008, and that no neurology consult

was made at that time. (T. 40) Ms. Bailey also testified

that she did not have any neck problems before she hit her

head on October 24, 2008. (T. 99-100)

I do not find any of this evidence credible for the

following reasons.  First, to the extent that Ms. Bailey

testified that she did not have any neck problems before

October of 2008, I note that her records from Texarkana
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Community Clinic indicate otherwise.  These records indicate

that Ms. Bailey has had treatment for neck pain since 2003,

and multiple long-term complaints of pain in her charts with

various scenarios regarding falls, etc. (C. Exh. 1 p. 77)    

     Second, to the extent that Dr. Contreras’ records

indicate that Ms. Bailey before September of 2011 had done

ESIs and radiofrequency ablation which did not help, this

examiner notes that Ms. Bailey underwent these procedures

for her low back in 2010, but this examiner sees no

indication that Ms. Bailey ever underwent ESIs,

radiofrequency ablation, or any other type of therapeutic

treatment for her neck between her fall in 2008 and her

presenting for surgery in December of 2011.

Third, to the extent that the claimant contends (and

testified) that Healthcare Express proposed a neurology

consultation in her first office visit on October 24, 2008,

I point out that the document in question is actually dated 

January 8, 2009, and was not placed in chronological order

in the claimant’s exhibit packet. (C. Exh. 1 p. 6) I also

note that when the claimant was given a neurology referral

on January 8, 2009, she was under active treatment at

Healthcare Express for low back complaints, not neck

complaints. (C. Exh. 1 p. 106-109)

Fourth, in assessing the accuracy of Dr. Contreras’

2011 history of Ms. Bailey reporting neck and arm pain with

numbness since about 2009, I note that the record does
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indicate intermittent accounts of Ms. Bailey reporting neck

pain between November of 2008 and September of 2011. 

However, as recently as November 10, 2010, Dr. Amir Qureshi

documented Ms. Bailey reporting pain at that time radiating

into her right leg, but with full active range of motion of

her neck and normal sensation in her head, left shoulder,

right shoulder, left elbow, right elbow, left arm, right

arm, left wrist, right wrist, left fingers and right

fingers. (C. Exh. 1 p. 395) 

Fifth, I note that the cervical MRI report dated

June 9, 2011, contains a history of a “new onset of neck and

left arm pain.” [emphasis mine] (C. Exh. 1 p. 407) 

Sixth, I note that, between Dr. Qureshi’s report of

“normal” sensation in both of Ms. Bailey’s upper extremities

in November of 2010, and the MRI history of new onset of

neck and left arm pain seven months later in June of 2011,

Ms. Bailey went to the doctor’s office on one occasion in

February of 2011, and was at that time reporting left elbow

pain associated with carrying her backpack.  She was at that

time diagnosed with tennis elbow. (C. Exh. 1 p. 399-400)

Finally, Dr. Contreras’ pre-surgical report indicates

that he performed surgery after reviewing films indicating

herniated discs at C5-6-7. (C. Exh. 1 p. 414) Ms. Bailey’s

June 9, 2011, MRI report does in fact document disc

protrusions or contained extrusions at the C4-5, C5-6 and

C6-7 levels of Ms. Bailey’s spine, with cord impingement
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indicated on the left at C4-5 and C5-6. (C. Exh. 1 p. 408)

However, her cervical MRI performed nearly nineteen months

earlier on October 20, 2009, makes no reference to

protrusions or contained extrusions at either C5-6 or C6-7,

but instead, according to Dr. Scott Campanini, documented

degenerative changes most significant at C4-5. (C. Exh. 1 p.

219) Under these circumstances, Ms. Bailey has failed to

establish that the C5-6 and C6-7 disc abnormalities for

which Dr. Contreras performed surgery in December of 2011

were even present in her cervical spine during her MRI on

October 20, 2009, approximately one year after her fall.   

In summary, in light of the evidence that Ms. Bailey

has had neck treatment since 2003, the length of time that

elapsed between Ms. Bailey’s fall in 2008 and her surgery in

2011, her 2009 MRI which did not reference any disc

protrusions, disc herniations, or contained extrusions, and

the evidence that Ms. Bailey experienced a new onset of neck

and left arm pain in either 2010 or 2011 that caused her to

undergo a second cervical MRI and later surgery, I find that

Ms. Bailey has failed to establish a causal connection

between her fall in 2008 and her abnormalities leading to

neck surgery in 2011.  Consequently, I find that Ms. Bailey

has failed to establish that her treatment by Dr. Contreras

beginning in September of 2011 at issue was reasonably

necessary for any compensable injuries sustained on

October 24, 2008.



25MARIE BAILEY - F811568

I also find on this record that Ms. Bailey has failed

to establish by a preponderance of the credible evidence

that any neck pain that she was experiencing when she

presented to Dr. Norris Knight on November 20, 2008, and to

the emergency room at St. Michael’s Hospital on January 17,

2009, were causally related to her fall in the assistant

principal’s office on October 24, 2008. I find instead that

the preponderance of the credible evidence establishes that

Ms. Bailey has a history of neck treatment, that her first

neck symptoms after her fall on October 24, 2008, occurred

over three weeks later, and that she has failed on this

record to establish a causal connection between her neck

symptoms beginning on or about November 20, 2008, and her

earlier fall on October 24, 2008. 

With regard to her prior history, I note that Ms.

Bailey testified at the hearing conducted on February 2,

2012, that she did not have any neck problems before she hit

her head on October 24, 2008. (T. 99-100) Ms. Bailey

testified that any reference to long term complaints

regarding her neck in her medical reports was just tension.

(T. 103-104) Ms. Bailey testified that she has no idea why a

doctor would reference falls in her past. (T. 104) However,

I find more persuasive the following chart review documented

on November 21, 2008, at the Texarkana Community Clinic:

Comments: Ms. Bailey reports she fell at school where
she is employed approx 6 wks ago.  She is currently
pursuing some legal action as well as disability. 
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Review of her chart shows multiple long-term complaints
of pain with various scenarios re: falls etc.  She has
been tx for neck pain since 2003, leg pain since 2003,
myalgia, neuropathy etc.  I asked her about this
history and she became very defensive, stating she has
emotional and pain problems and is unable to work. (C.
Exh. 1 p. 77)   

To the extent that the claimant has suggested that she

experienced neck pain immediately after her fall on

October 24, 2008, and that the pain did not get sufficiently

severe to mention to a physician until November 20, 2008, I

find instead that the preponderance of the credible evidence

established that Ms. Bailey had no neck pain after her fall

on October 24, 2008, until after she signed a Form C on

November 18, 2008.  In reaching this conclusion, I am

persuaded by two injury reporting forms and one letter

signed by Ms. Bailey on October 24, 2008, and on

November 18, 2008, reporting injuries to other parts of her

body but not to her neck. (C. Exh. 1 p. 1, 3, 72) I am also

persuaded by the reports of five examinations and a three

day hospitalization between October 24, 2008, and

November 8, 2008, which all either make no mention of Ms.

Bailey’s neck or indicate that an examination of her neck

was performed with no abnormality identified. (C. Exh. 1 p.

5, 14, 46, 52, 65) I also infer that Ms. Bailey would have

reported any neck complaints immediately to her medical

providers, and on her reports of injury, in light of a

medical report from Healthcare Express stating that Ms.

Bailey came back for the second day in a row just to inform
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the staff on October 25, 2008, that her back was hurting.

(C. Exh. 1 p. 7)

In addition, Ms. Bailey’s reports of neck complaints

can best be described as intermittent.  For example, after

first reporting neck symptoms to Dr. Knight on November 20,

2008, and at the Texarkana Community Clinic on November 21,

2008, Ms. Bailey denied having any neck pain during an

examination at Healthcare Express less than two weeks later

on December 2, 2008. (C. Exh. 1 p. 73, 77, 88) When Ms.

Bailey then presented to the emergency room for neck and

upper back complaints on January 17, 2009, she was diagnosed

with “chronic” neck pain. (C. Exh. 1 p. 128)

Ms. Bailey’s history of neck pain treatment before

October of 2008, the period of time that elapsed after

October 24, 2008, before she began to experience neck pain

after the fall on October 24, 2008, the intermittent nature

of her neck complaints thereafter, and her emergency room

diagnosis of chronic neck pain in January of 2009, fail to

persuade this examiner that any of Ms. Bailey’s neck

complaints beginning on or after November 18, 2008, are

causally related to her fall on October 24, 2008.

Therefore, because I find that Ms. Bailey has failed to

establish a compensable injury to her neck, I find that Ms.

Bailey has failed to establish that the respondents are

liable for the bills she submitted for (1) emergency room

treatment on January 17, 2009, (2) a cervical MRI performed
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on October 29, 2009, (3) a polysomnography study performed

on October 30, 2009, (4) Dr. Contreras’ charges for

September 6, 2011, and for December 14, 2011, and (5) the

other surgical expenses at St. Michael’s Hospital on

December 14-15, 2011.

Because Ms. Bailey failed to establish that she

sustained a compensable neck injury, I find that the notice

issue with regard to her alleged compensable neck injury is

moot.  

Issues: Liability For Emergency Room Expenses On 
        September 30, 2010, And On October 12, 2010.  

Ms. Bailey has also submitted into evidence a bill for

emergency room expenses incurred at St. Michael’s Hospital

on September 30, 2010. (Cl. Exh. 2 p. 1) Ms. Bailey was

diagnosed with chest pain, vertigo, and dizziness, and

underwent numerous diagnostic tests.  A history at that time

indicates that Ms. Bailey had seen her treating APN at

Texarkana Community Clinic, Janice Samples, four days

earlier with chest pain and bilateral feet swelling.  The

history indicates that Janice Samples had changed Ms.

Bailey’s blood pressure medication and added a cholesterol

medication. (C. Exh. 1 p. 374) I find that Ms. Bailey has

failed to establish that either her emergency room visit or

any of her diagnostic testing or treatment that day was

reasonably necessary in connection with the compensable
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right lower extremity and low back injuries that she

sustained in her fall on October 24, 2008.

Ms. Bailey has also submitted into evidence a bill for

emergency room expenses that she incurred at St. Michael’s

Hospital approximately two weeks later on October 12, 2010. 

Hospital emergency room records from that visit indicate

that Ms. Bailey presented for neck, back and leg pain. (C.

Exh. 1 p. 382) A triage assessment indicates that Ms. Bailey

presented due to worsening chronic low back pain. (C. Exh. 1

p. 388) Ms. Bailey arrived at 20:54, was provided Dilaudid,

Valium and Meclizine, and departed at 22:24.  (C. Exh. 1 p.

382, 384, 388)  

Whereas the emergency room records seem to regard Ms.

Bailey’s chief complaint on October 12, 2010, as worsening

low back pain, Ms. Bailey testified that it was her neck

that started hurting while she was taking a class at Texas A

and M, and that she left the class when a professor picked

on her about wearing a TENS unit. (T. 82-83, 96)

I find that Ms. Bailey on this record has failed to

establish that the treatment that she received at the

emergency room on October 12, 2010, was reasonably necessary

in connection with the compensable injuries that she

sustained on October 24, 2008.  To the extent that Ms.

Bailey attributed her problems to neck pain, Ms. Bailey has

failed to establish by a preponderance of the credible

evidence that she sustained a compensable neck injury on
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October 24, 2008.  To the extent that the emergency room

records make reference to worsening low back complaints, I

note that Ms. Bailey had undergone her second course of

right L1-L5 medial branch radiofrequency nerve ablation

treatments only five days before she presented to the

emergency room on October 12, 2010. (C. Exh. 1 p. 378) Dr.

Qureshi’s October 5, 2010, report indicates that Ms. Bailey

tolerated the procedure well and was stable when the

procedure was completed, and Dr. Qureshi’s next report of

October 28, 2010, indicates that Ms. Bailey’s previous RF

treatment helped her.  (C. Exh. 1 p. 378, 391) In light of

Ms. Bailey’s testimony that she went to the emergency room

for her neck, and in light of Dr. Qureshi’s records

indicating that Ms. Bailey tolerated the radiofrequency

procedure well and the procedure was helping Ms. Bailey, I

find that Ms. Bailey has failed to establish that an

emergency situation existed with regard to her compensable

low back injury on October 12, 2010, so as to render her

treatment at the emergency room that night reasonably

necessary in connection with her compensable low back

injury. 

Issues: Liability For Temporary Disability Compensation      
        From October 24, 2008 - January 14, 2010; From       
        April 22, 2010 - June 6, 2010; And From June 6,      
        2010 - Date Yet To Be Determined.  

Ms. Bailey’s compensable low back injury is an

unscheduled injury.  Temporary total disability for
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unscheduled injuries is that period within the healing

period in which a claimant suffers a total incapacity to

earn wages.  An injured employee is entitled to temporary

partial disability compensation during the period that she

is within her healing period and suffers a partial decrease

in his capacity to earn the wages that she was receiving at

the time of the injury.  Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  The healing period ends when the underlying

condition causing the disability has become stable and

nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

Ms. Bailey’s compensable knee injury is considered a

scheduled injury.  See Ark. Code Ann. §11-9-521(a).  For a

scheduled injury, a claimant is entitled to temporary total

disability benefits until the healing period ends or until

the claimant returns to work, whichever occurs first.

Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2002).  The healing period continues until the

injured employee is as far restored as the permanent

character of the injury will permit.  The healing period

ends once the underlying condition has become stable and

when nothing further in the way of medical treatment will

improve the permanent character of the injury.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The
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persistence of pain is not sufficient, by itself, to extend

the healing period provided that the underlying condition

has stabilized.  Id. 

   A. Temporary Disability For October 24, 2008, 
      - January 14, 2010.

     In the present case, the parties have stipulated that

Ms. Bailey did not reach maximum medical improvement and

therefore the end of her healing period for her scheduled

knee injury until April 21, 2010, and she did not reach

maximum medical improvement and therefore the end of her

healing period for her unscheduled low back injury until

June 6, 2010. (Comm. Exh. 1 p. 2) 

With regard to Ms. Bailey’s return to work (scheduled

knee injury) and her incapacity to work (unscheduled knee

injury), the respondents contend that, for purposes of

awarding temporary disability, Ms. Bailey did not miss time

from work after her injury because (1) she remained on the

substitute teacher call list at Texarkana School District

and Liberty Eylau School District after her injury, (2) she

was released to return to work after her injury at all times

before January 15, 2010, (3) she was never guaranteed to be

called by either school district either before or after her

fall, and (4) she was therefore in the same position after

her fall with regard to work as a substitute at the school

districts as she was before her fall. (Comm. Exh. 1 p. 4) In

the alternative, the respondents contend that Ms. Bailey
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returned to work no later than December 28, 2008, when she

was first called after October 24, 2008, by Eylau School

District to substitute teach for one-half day. (T. 22)

The claimant contends that she was off work this entire

period for purposes of awarding temporary disability except

for the several days that she substituted at Eylau School

District in December of 2008 and in the Spring of 2009, so

that she is entitled to an award of temporary total

disability for the weeks that she did not work, and

temporary partial disability during the very few weeks that

she did work between December of 2008 and June of 2009. (T.

13)  

I find that Ms. Bailey has failed to prove by a

preponderance of the evidence that she was actually

incapacitated from earning wages, in whole or in part, for

any period between October 24, 2008, and January 14, 2010,

from her compensable injuries.  

In this regard, I note that no physician, other than

the Healthcare Express physicians noted below, placed any

restrictions on Ms. Bailey’s work activities during that

period.  On six occasions between October 25, 2008, and

January 8, 2009, physicians at Healthcare Express placed

some degree of limitations on Ms. Bailey’s work activities. 

However, on each occasion, Ms. Bailey was released to stand

and walk a maximum of two hours intermittently per day,

except on the one occasion that she was released to stand
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and walk up to four hours per day, and on each occasion she

was advised to avoid lifting, pushing, or pulling over 15

pounds, except on the one occasion that she was advised to

avoid lifting, pushing, or pulling over 19 pounds. (Cl. Exh.

1 p. 11, 48, 68, 90, 104, 108)

Ms. Bailey’s testimony indicates that her primary

method of finding work since 1991 has been to place her name

on substitute teacher call lists, and I find that Ms. Bailey

has failed to establish by a preponderance of the credible

evidence that avoiding lifting, pushing, or pulling over 15

pounds and/or avoiding standing or walking on an

intermittent basis for more than two hours per day prevented

her from working as a substitute teacher between October of

2008 and January of 2010.  Instead, I am persuaded that Ms.

Bailey was capable of substitute teaching when the work was

made available to her based on (1) her hearing testimony

that she did go back to work and did not refuse any work

when Liberty Eylau School District called her in 2009, and

(2) printouts in the record indicating that Ms. Bailey was

called to work, and did work, at Liberty Eylau when called

for substitute teaching for brief periods in December of

2008, in April of 2009, in May of 2009, and in June of 2009.

In concluding that Ms. Bailey has failed to prove that

physician-ordered limitations in this case impaired her

ability to substitute teach, I have considered Ms. Bailey’s

testimony that she spoke to the principal at Trice about her
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light duty release and was told that there was no light duty

in substitute teaching. (T. 43) However, I find more

persuasive the evidence that Ms. Bailey was called to

substitute teach at the Liberty Eylau District and did not

refuse any work when called.

Nevertheless, even though I find that Ms. Bailey has

failed to demonstrate on this record that she was

incapacitated from earning wages during the period at issue,

I also note that under the current law, she is entitled to

an award of temporary disability compensation for her

scheduled knee injury for the duration of her healing period

or until she returns to work, and a worker with a scheduled

injury is not required to also establish that she was

incapacitated from earning. Wheeler Construction Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  

I find in the present case that Ms. Bailey returned to

work on December 18, 2008, when she performed her first

substitute teaching assignment after her fall at Liberty

Eylau School District.

In not adopting the respondents’ reasoning that Ms.

Bailey never stopped working because she remained on call

lists after October 24, 2008, and was never guaranteed a

call by any district either before or after her fall, I note

that the Arkansas Workers’ Compensation Law does not define

the term “returns to work”.  However, the Arkansas Courts

have interpreted the term on multiple occasions. In Farmers
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Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002),

the employer contended that an injured employee was barred

from receiving temporary disability benefits for a scheduled

injury under circumstances where the employee continued

working with increasing pain and no medical treatment for

approximately five months after the injury until he was

terminated.  Citing Roberson v. Waste Management, 58 Ark.

11, 944 S.W.2d 858 (1997), the Court in Biles interpreted

that the “returns to work” language “was clearly not

intended to bar additional temporary total disability

benefits following an unsuccessful attempt to return to the

workforce.”  The Court stated further:

“Return to work” is not defined by the Act, and we
think it would be a gross perversion of the purpose of
the Workers’ Compensation Act to hold that appellee
“returned to work” pursuant to § 11-9-521(a) by
continuing to report to work following his injury.  In
our view, appellee never left work.  Appellee could not
leave work - without being terminated for absenteeism -
until he had been evaluated by a physician and given an
off-work slip.  Appellee requested medical care and
evaluation, but appellant refused to provide it. No
reasonable construction of the term “return to work”
would permit an employer to coerce an injured worker to
abandon his claim to temporary disability benefits by
denying him reasonable and necessary medical treatment
for an admittedly compensable injury. [footnote
omitted]

If the injured worker in Biles did not “return to work”

within the meaning of the statute by returning to the work

place and working for pay for several months after his

injury, then I find that Ms. Bailey cannot be said to have

“returned to work” within the meaning of the statute simply
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by having her name on call lists for substitute teachers

after her fall, as the respondents contend in this case. 

To the extent that the claimant contends instead that

she never returned to work after October 24, 2008, I first

note that Ms. Bailey worked approximately the same number of

days as a substitute teacher at Eylau School District in the

52 weeks after October 24, 2008 (six and one-half days), as

the number of days that she worked as a substitute teacher

at Texarkana School District in the 52 weeks before

October 24, 2008 (six days). (Cl. Exh. 3; R. Exh. 2 p. 28-

29) 

I also note that by her own account, Ms. Bailey did not

work after she was let go at Southwest Arkansas Planning and

Development in approximately November of 2007 until she

substituted at Texarkana Public School District in October

of 2008, and by her own account, Ms. Bailey was turning down

calls to substitute teach in September of 2008 because she

had other things going on. (T. 26-27; R. Exh. 2 p. 8) 

I further note that, at least in the Texarkana School

District, the various school offices have great discretion

in calling in whatever substitute teachers they each prefer.

(T. 137) Therefore, by the very nature of her chosen work,

Ms. Bailey’s likelihood of being called to work is based at

least in part on the rapport that she has established in the

offices of the various schools.  Ms. Bailey has also

acknowledged that she did not sign up to be on the
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substitute list for the 2009/2010 school year. (T. 147) In

addition, by her own account, Ms. Bailey worked only

approximately seven months (September - November 2006 and

July - November 2007) in the twenty five months preceding

October of 2008, and none of that work was in substitute

teaching. (T. 26-28) 

In summary, by its very nature, substitute teaching

appears to be work of an irregular duration and arranged on

an as-needed basis.  Here, Ms. Bailey was attempting to

return to this type of work in the fall of 2008 after a two

year absence.  Her first documented offer of substitute

teaching after her fall on October 24, 2008, was on

December 18, 2008.  By her own account, she performed this

work and she did not refuse this or subsequent calls to

substitute teach during the 2008/2009 school year, but did

not put her name on the list for subsequent years.  The

medical restrictions placed on Ms. Bailey persuade me that

at all times substitute teaching was within her physical

limitations.  Consequently, I find that Ms. Bailey returned

to work within the meaning of Arkansas Code Annotated

Section 11-9-521(a) on December 18, 2008, and the

preponderance of the evidence establishes that her attempt

to return to work on December 18, 2008 was not a failure. 

To the contrary, the evidence establishes that she worked as

requested that day and continued to substitute teach when
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called to do so thereafter for the remained of the 2008/2009

school year.  

   B.  Temporary Disability For January 15, 2010, - 
       June 6, 2010. 

According to Joint Exhibit 1, Ms. Bailey was paid

temporary disability compensation from January 15, 2010,

until June 6, 2010, exclusive of the period from April 22,

2010, through May 3, 2010.  In light of the stipulation that

Ms. Bailey reached maximum medical improvement for her knee

on April 21, 2010, I find that she cannot be entitled to

additional temporary disability compensation for her

compensable knee injury after April 21, 2010.  See Arkansas

Secretary of State v. Guffy, 291 Ark. 624, 727 S.W.2d 826

(Ark. 1987) [Temporary disability benefits cannot be paid

after the healing period ends].   

However, the parties also stipulated that Ms. Bailey

did not reach maximum medical improvement for her

compensable back injury until June 6, 2010.  With regard to

restrictions during her low back treatment between April 22,

2010, and May 3, 2010, I note that on April 8, 2010, Dr.

Qureshi made an essentially indecipherable notation in his

report regarding Ms. Bailey’s work status. (C. Exh. 1 p 287)

Dr. Qureshi did not circle on his report the typed phrases

“Disable” “off of work till next visit” or “light duty.” He

instead appears to have hand written the word “work” and

then circled it.  However, two subsequent documents by Dr.
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Qureshi place Ms. Bailey off of work from April 29, 2010,

until Monday, May 17, 2010. (C. Exh. 1 p. 315 - 316) In

light of these documents, I find that Ms. Bailey has

established by a preponderance of the evidence that she is

entitled to unpaid temporary total disability compensation

for her compensable back injury from April 29, 2010, through

May 3, 2010, but that she has failed to establish that she

was disabled for her compensable back injury from April 22,

2010, through April 28, 2010.

   C.  Temporary Disability From June 7, 2010 To A Date 
       Yet To Be Determined.
   

There is no dispute that this period of alleged

temporary disability relates solely to Ms. Bailey’s neck

problems. (T. 13) Because I have found that Ms. Bailey

failed to establish that she sustained a compensable neck

injury, Ms. Bailey cannot establish that she is entitled to

any period of temporary disability compensation after

June 6, 2010.  

AWARD

     The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.
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App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


