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STATEMENT OF THE CASE

On June 18, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas for

hearing. A pre hearing conference was conducted on December 5,

2011, and a pre hearing order filed on December 6, 2011.  A copy of

the pre hearing order has been marked as Commission’s Exhibit No.

1 with modifications and without an objection made part of the

record. Prior to hearing on June 18, 2012, the parties agreed to

the following stipulations:

1. On December 24, 2006,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are to be

determined.

3. The date of injury to the neck is in dispute.

Prior to hearing on June 18, 2012, the parties agreed to

litigate the following issue:
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1.  Whether the claimant sustained a compensable neck

injury on December 24, 2006.

2.  Claimants’ entitlement to medical treatment for her neck

complaints.

The claimant's contends that on December 24, 2006, claimant

injured her left shoulder and the left side of her neck. She was

handing a box to another person and it slipped from their hands and

fell on her. The respondents controvert an injury to the claimant’s

neck. Specifically, the respondent contends that any neck injury

and/or condition did not arise out of or in the course of her

employment with the respondent, and further contends that the claim

is unsupported by objective and measurable findings. The claimant

has a Chairi malformation, which is a congenital defect, for which

the respondents are not liable under the Workers’ Compensation Act.

The stipulations agreed to by the parties, as modified prior

to the hearing on June 18, 2012, and set out in the pre hearing

order are hereby accepted as fact.  From a review of the record as

a whole to include medical reports, documents and matters properly

before the Commission and having had the opportunity to hear

testimony of the claimant and observe her demeanor the following

decision is rendered.

FACTUAL BACKGROUND

The claimant is a 50 year old female.  She went to work for

the respondent in 2005, in the bakery(Record 6/18/12 p. 8).  The

claimant testified that she was working for the respondent on
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December 24, 2006.  On that date, the claimant and a co-worker were

putting items in the freezer when a box fell.  The box hit the

claimant on the face and left shoulder(Record 6/16/12 p. 8).  The

claimant stated that after the box fell, she picked it up and

handed it back to her co-worker.  She stated that she had an injury

to her face.  She added that she had a “really bad headache.”  The

claimant stated that she did not report the incident for three

days.  She added that “they were closed on Christmas Day.”(Record

6/18/12 p. 9-10).  She stated that upon return to work, she

reported the incident to her supervisor.  The claimant stated that

at the time she was having really bad headaches. She added that it

was hard to pick up things with her left shoulder.  The claimant’s

supervisor sent her to the company doctor.  The claimant stated

that the doctor “checked her out”(Record 6/18/12 p. 10).  She added

that he set up another appointment within a week and gave her some

pain medication.  Dr. Vandergriff’s notes from December 29, 2006,

state that “the claimant stated she had left sided neck

pain”(Claimant’s Exhibit No. 1 p. 1).  The doctor placed

restriction on her of no lifting of more than 10 pounds and no

overhead work(Claimant’s Exhibit No. 1 p. 2).   Dr. Vandergriff

also drafted a letter dated December 29, 2006.  In that letter, she

states “she is in no acute distress.  Cranial nerves II-XII are

grossly intact.  She had decreased range of motion of the C-spine

due to spasm...”  “She does have tenderness and palpation over the

anterior shoulder. Swelling noted.”  “She had full range of motion

of the upper extremity...”  There is no shoulder instability or
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crepitance noted” (Claimant’s Exhibit No. 1 p. 3).  She added that

the C-spine x rays reveal no acute fractures or abnormalities.  Dr.

Vandergriff’s assessment was that the claimant had trapezial muscle

spasm and left shoulder pain(Claimant’s Exhibit No. 1 p. 3).  Dr.

Vandergriff also filled out a Workers’ Compensation Request for

Medical Care.  On that form she notes that the body part injured is

the left shoulder(Claimant’s Exhibit No. 1 p. 4).  Dr. Vandergriff,

saw the claimant again on January 5, 2007.  At that visit, she

noted muscle spasm and left shoulder pain. She added that the

claimant had left rotator cuff tendinitis(Claimant’s Exhibit No. 1

p 5).  After that visit, the doctor modified the claimant’s work

restrictions to “no work above shoulders, and no lifting more than

5 pounds with left hand(Claimant’s Exhibit No. 1 p. 6).  The

claimant continued to treat with Dr. Vandergriff through January

and February of 2007.  Those notes all reflect that the claimant

suffered from left shoulder pain and left rotator cuff

tendinitis(Claimant’s Exhibit No. 1 p. 7-18).  The claimant

testified that she then had an MRI on her shoulder.  A February 14,

2007  letter from Dr. Vandergriff referencing the MRI noted, that

the claimant had a left rotator cuff tear and she was being sent to

an “ortho for evaluation and treatment.”  Also in that letter, Dr.

Vandergriff released the claimant to return to work with the same

restrictions as assessed earlier(Claimant’s Exhibit No. 1 p. 18).

The claimant continued working with restrictions(Record

6/18/12 p. 10-11).  The claimant stated she was “just putting

things on shelves” during this time.  She added she was not to lift
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over five or ten pounds.  She added that she was having trouble at

work during this time.  She stated that she had trouble getting

everything put up on the shelves.  She added that she could not

reach to put items on some shelves(Record 6/18/12 p. 11). She was

then sent to see Dr. Blankenship.  The claimant stated that Dr.

Blankenship “put her through therapy.”  She added that she had “a

hard time with therapy.”  Dr. Blankenship’s records from June of

2007 note that the claimant had rotator cuff surgery in March of

2007 and she had done “extremely well”(see also Claimant’s Exhibit

No. 1 p. 28).  Dr. Tomlinson’s notes post surgery reveal that the

claimant was seen seven weeks after surgery and had cervical

strain/sprain post rotator cuff repair(Claimant’s Exhibit No. 1 p.

28).  Dr. Blankenship also noted that he felt that the majority of

“her pain is trapezius in nature with a significant amount of

myofascial neck pain.”  He added that the MRI revealed a Chiari I

malformation with a large upper cervical syrinx.  He noted that the

Chiari malformation was clinically and physically silent(Claimant’s

Exhibit No. 1 p. 19). He noted that the malformation was

asymptomatic(Claimant’s Exhibit No. 1 p. 20).  Dr. Blankenship

recommended physical therapy for the claimant’s neck.  The claimant

presented at the emergency room at Washington Regional Medical

Center in July of 2007.  The notes from that visit reflect that the

claimant complained of left shoulder pain, radiating into her neck.

The notes reflect that the claimant had returned to work in May of

2007 after rotator cuff surgery(Claimant’s Exhibit No. 1 p. 51).

She was diagnosed in the ER with shoulder pain.  In July of 2007,
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the claimant returned to see Dr. Blankenship.  Those notes reflect

that the doctor felt that the majority of the claimant’s neck pain

and posterior shoulder pain were myofascial. He recommended

physical therapy and re-evaluation with Dr. Tomlinson for the

shoulder(Claimant’s Exhibit No. 1 p. 55).  The claimant had

physical therapy from August 29, 2007 through January 17, 2008.

Those notes reflect that the claimant had continued issues with

pain in her left shoulder(Claimant’s Exhibit No. 1 p. 57).  The

claimant submitted into evidence a February 2010 PCC Ambulatory

Encounter Record.  That record reflects that she was having

headaches and neck pain.  The pain started at the left base of the

neck and radiated up to the top of head.  The note also states that

the headaches and the neck pain are chronic(Claimant’s Exhibit No.

1 p. 79).  On February 26, 2010, the claimant received a MRI

related to her known Chiari malformation.  The history noted in

that record refer to a “known Chiari malformation with neck pain,

headache and bilateral hand paresthesias(Claimant’s Exhibit No. 1

p. 83).  The claimant was treated by Dr. Cox from November 23, 2011

through March 14, 2012.  The total of the notes for those visits

reflect that the claimant was being treated for shoulder pain and

Rotator Cuff Syndrome(Claimant’s Exhibit No. 1 p. 89-97).

The claimant testified that she had not been able to return to

see Dr. Blankenship because she would have to pay.  She stated that

she did not have insurance(Record 6/18/12 p. 12-13).  She added

that she had not been able to have any additional therapy or

injections for her neck since 2007.  The claimant testified that
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she was not aware that she had a Chiari malformation.  She added

that she did not know how long she had the condition.  The claimant

stated that she had “really bad pain in my neck.”  She added the

pain was in the left side of her neck.  She stated that she also

had headaches(Record 6/18/12 p. 13-14).  The claimant stated that

she had not had pain “like this” in her neck prior to December 24,

2006.  She stated she did not have headaches prior to December 24,

2006.  The claimant stated that the pain was different than pain

she had before.  She added, “it just hurts a lot.”  She stated she

had not had treatment for neck pain prior to the December 2006

accident.  The claimant stated that her headaches were “really

bad.”  She added that she had to rest with lights out when she had

a headache(Record 6/18/12 p. 14-15).  The claimant added that it

“seemed that she had the headaches all the time, unless she took an

aspirin or something for it”(Record 6/18/12 p. 15).  She added that

her condition had been the same since the date of her accident.  

DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  Preponderance of

the evidence means the evidence having greater weight or convincing
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force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, the claimant’s left shoulder injury was

accepted as compensable.  She had rotator cuff surgery related to

her shoulder injury.  The question becomes did the claimant suffer

a compensable injury to her neck on December 24, 2006.  The

claimant contends that she has neck pain and headaches.  The

medical evidence submitted support her contentions that she indeed

had those symptoms.  Dr. Blankenship notes that the claimant’s

complaints are related to the trapezius muscle and are mostly
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myofascial.  The trapezius muscle functions support the shoulder

and arm.  Additionally, myofascial pain can occur with trauma or

overuse.  The claimant has also been diagnosed with a Chairi

malformation.  In the case at bar, there is numerous medical

documentation that has been submitted.  The evidence presented

clearly are objective medical findings.  However, there is nothing

in the medical evidence submitted that connects the neck pain  the

claimant suffers to a neck injury on December 24, 2006.  Clearly,

the claimant’s neck pain might be associated with her rotator cuff

surgery, however, there are no objective medical findings that

support a contention that the neck pain is associated with the

rotator cuff surgery or any post surgery complications.  The

claimant did present an MRI report that suggested that the claimant

had a known Chiari malformation with neck pain and headaches.

Having reviewed all the testimony and medical evidence presented,

the greater weight of the evidence suggests that the claimant’s

neck pain may be caused from the Chiari malformation.  While the

medical evidence submitted confirms that the claimant had an injury

to her left shoulder, had rotator cuff surgery, and did experience

some neck pain and headaches, there is nothing in the medical

evidence to suggest that the neck pain is the result of a separate

injury or complications from the rotator cuff surgery related to

the compensable shoulder injury. 

Here, as in Ford, there was no connection between the

objective medical findings and the incident of December 2006,

causing a compensable neck injury. 
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The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, while we

have numerous medical findings, none point to a neck injury or

connect the claimant’s neck issues to her rotator cuff surgery.

The claimant has not proven that she suffered a compensable neck

injury on December 24, 2006. Having not found that the claimant

suffered a compensable injury the issue of medical treatment is

moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by preponderance of the

evidence that she suffered a compensable injury to her

neck in December 2006. There are some objective medical

findings to support a compensable shoulder injury in

December of 2006 and the respondent has accepted an

injury to her left shoulder. The claimant has failed to

submit objective medical findings that connect her neck

pain to the incident that occurred on December 24, 2006.

Additionally, she has failed to submit objective medical

findings to support that the neck pain from which she

suffers is related to the rotator cuff surgery that

resulted from her compensable shoulder injury. 

2. Since the claimant has been found to have not suffered a

compensable injury, the issue of medical treatment is

moot.
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  ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


