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Claimant represented by Mr. Nick Rogers, Attorney at Law, Maumelle, Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

On May 24, 2012, the above-captioned claim was heard in Russellville, Arkansas.

A prehearing conference took place on March 12, 2012.  A prehearing order entered that

day pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on August 25, 2011.

3. Claimant’s average weekly wage entitled him to compensation rates of

$373.00/$280.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With an issue added at the hearing concerning whether Respondents are entitled to an

offset, the following were litigated:

1. Whether Claimant sustained compensable injuries to his groin, pancreas

and abdomen.

2. Whether Claimant sustained a compensable injury in the form of diabetes.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether, under Ark. Code Ann. § 11-9-506(b) (Repl. 2002), Respondents

are entitled to an offset against unemployment benefits allegedly received

by Claimant.

6. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are:

Claimant:
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1. Claimant contends that he was electrocuted during the course of

employment with Industrial Power.  He suffered serious and permanent

injuries as a result, the coverage of which has been wrongfully denied by

Respondents.

Respondents:

1. Respondents contend the claimant alleges that an electrical injury caused

his diabetes and pancreatic problems.

2. The claimant was not injured on the job.  He did not report an injury and

gave no notice of an injury.

3. There is no causal connection between the employment and the medical

condition.

4. There are no objective findings of an electrical injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant’s Proffered Exhibits 2, 4, 5, 6 and 7 will not be admitted into

evidence.

4. Claimant’s Proffered Exhibit 3 will be admitted into evidence and given due

weight.

5. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable injury.

6. Because of the above finding regarding compensability, the remaining

issues–whether Claimant is entitled to reasonable and necessary medical

treatment, temporary total disability benefits and a controverted attorney’s

fee, and whether Respondents are entitled to an offset–are moot and will not

be addressed.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 2

At the hearing, Claimant moved for the admission of this proffered exhibit, which

contains, inter alia, two articles:  one entitled “Diabetes unmasked by electric shock” by

M Kane and Dr. PGF Swift and downloaded from the internet website

www.archdischild.com on May 4, 2012; and the other entitled “Electrical and Lightning

Injuries” by Mary Ann Cooper and Timothy G. Price, and contained in a publication that

was represented to be from the University of Illinois at Chicago.  Respondents’ counsel

objected to the articles, stating:  “I think these articles are not relevant.  They’re not

probative.  And they are not something that is capable of being cross-examined as most
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medical people, who give opinions, are.  So I do object to [Exhibit] Number 2.”  Claimant

countered:

I would begin by noting that the two articles, although they were pulled up
from the Internet, are both from peer-reviewed scientific journals.  And I
believe that they are probative, extremely probative to establishing a link
between the electric shock injury that the claimant suffered and the
conditions that he subsequently suffered and is complaining of today,
specifically diabetes, pancreatic injury, and renal failure and abdominal
burns.

When I asked if I could determine on the face of these articles that they had, in fact, been

peer-reviewed, Claimant’s counsel admitted that would not be the case.  But he offered

Claimant’s Proffered Exhibit 7 (addressed infra) in support of his position.

In addressing this matter, I note that Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011)

provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

I find that admission of these articles will not help in “best ascertain[ing] the rights of the

parties.”  See Reeves v. Actronix, 2005 AWCC 168, Claim No. F205463 (Full Commission

Opinion filed August 29, 2005)(internet articles on spider bites submitted by parties not

“entitled to any probative weight” in deciding issue).  For that reason, this portion of

Claimant’s Proffered Exhibit 2 will not be admitted into evidence.

Also contained in that proffered exhibit, sandwiched between the two articles

discussed above, was a curriculum vitae and affidavit by Tim Vandiver, who purportedly
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is the Trauma Coordinator at the Conway Regional Health System.  The thrust of the

affidavit is Vandiver’s opinion that lab studies collected on February 15, 2011 at the NEA

Baptist Clinic (the patient’s name is not specified) “do not indicate any evidence of

undisclosed diabetes mellitus.”  The admission of this document was not addressed at the

hearing because its presence was not disclosed–which illustrates why Claimant should

have included an index with each exhibit (although, admittedly, one is not required by the

prehearing order).  I will nonetheless address the admissibility of these documents on the

basis that Respondents objected to the admission of Claimant’s Proffered Exhibit 2 in its

entirety.  I have no way to assess Mr. Vandiver’s credibility, and as stated above, nothing

in the affidavit states that the test results he reviewed were Claimant’s.  For those reasons,

I do not find that the admission of the curriculum vitae and affidavit will help to “best

ascertain the rights of the parties.”  Consequently, they will not be admitted into evidence.

Admission of Claimant’s Proffered Exhibit 3

Respondents objected to the admission of this proffered exhibit, a one-page printout

of a series of text messages between Claimant and Kevin Baker, on the basis that it was

not furnished to them at least seven days before the hearing.  My prehearing order reads

in pertinent part:  “Exhibits and the identity of witnesses must be exchanged at least seven

(7) days prior to the hearing.”  However, Claimant testified that the document originally

came into his possession because Baker, the Safety Administrator at Respondent

Industrial Power, Inc. (“Industrial Power”), gave the document to him.  I credit this

testimony.  Hence, Respondents had possession of the document well in advance of the

seven-day period, and their objection is, consequently, overruled.  I have the discretion to
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admit or exclude the evidence.  See Coleman v. Pro Transportation, Inc., 97 Ark. App. 338,

249 S.W.3d 149 (2007).  Claimant’s Proffered Exhibit 3 will be admitted into evidence and

given due weight.

Admission of Claimant’s Proffered Exhibit 4

This document is an article entitled, “Endoplasmic reticulum stress and insulin

resistance post-trauma:  similarities to type 2 diabetes,” by Darren Boehning, Ph.D. and

Marc Jeschke, M.D., Ph.D.  The article is apparently from The Journal of Cellular and

Molecular Medicine, and was published in 2012.  Respondents objected to its admission

not only because it was not provided to them at least seven days prior to the hearing (it

was first disclosed at the hearing), but also along the lines of their objection to the articles

in Claimant’s Proffered Exhibit 2.  My prehearing order reads in pertinent part:  “Exhibits

and the identity of witnesses must be exchanged at least seven (7) days prior to the

hearing.”  Claimant responded that he only found it the day prior to the hearing, but

admitted that it was published in late March 2012.  He added that it was “unavailable at the

time of [his] first disclosure.”  I do not find that this excuses his failure to furnish it at least

seven days before the hearing.  Consequently, it will not be admitted into evidence.

Because of this finding, it is unnecessary to address Respondents’ second objection on

this matter.

Admission of Claimant’s Proffered Exhibit 5

This proffered exhibit is comprised of medical bills.  Respondents objected to their

admission on the basis that, as with other proffered exhibits, they were not furnished to

them at least seven days prior to the hearing.  Claimant responded:
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That’s correct that we haven’t furnished them, Your Honor, but again, we
signed a medical release form.  And I had assumed, based on that and
correspondence with opposing counsel, that those medical records were
already in their possession.

Thus, Claimant admitted that these were not provided to Respondents as required by the

prehearing order.  His excuse for not providing them is not an acceptable one.  Therefore,

they will not be admitted into evidence.

Admission of Claimant’s Proffered Exhibit 6

Claimant’s medical records are contained within this proffered exhibit.  However,

his counsel admitted that none of these were furnished to Respondents because of “[t]he

good faith assumption that the medical records had been obtained directly by opposing

counsel, subject to a signed medical release.”  Under Ark. Code Ann. § 11-9-705(c)(2)(A)

(Repl. 2011)

Any party proposing to introduce medical reports or testimony of physicians
at the hearing of a controverted claim shall, as a condition precedent to the
right to do so, furnish to the opposing party and to the commission copies of
the written reports of the physicians of their findings and opinions at least
seven (7) days prior to the date of the hearing.

Respondents did not consent to a waiver of these violations per § 11-9-705(c)(4).

Nonetheless, pursuant to § 11-9-705(c)(3), I have the discretion to admit or exclude the

evidence.  See also Coleman, supra.  However, under the circumstances presented here

I cannot properly admit the evidence.  Counsel’s explanation for his failure to provide the

proffered exhibit within the requisite period is not acceptable.  Hence, Claimant’s Proffered

Exhibit 6 will not be admitted into evidence, and will not be considered.  See Jobe v. St.

Vincent North/Sherwood, 2005 AWCC 109, Claim No. F105594 (Full Commission Opinion
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filed May 27, 2005), aff’d sub nom. St. Vincent Health Systems v. Jobe, No. CA 05-823

(Ark. Ct. App. Feb. 8, 2006)(unpublished).

Admission of Claimant’s Proffered Exhibit 7

As discussed above, Claimant at the hearing sought to include the documents in

this proffered exhibit to support his assertion that the articles in his Proffered Exhibit 2 had

been peer-reviewed.  Again, however, these were not furnished to Respondents at least

days before the hearing, in accordance with the prehearing order.  Respondents objected

to their admission on that basis, and that is sustained.  This proffered exhibit will not be

admitted into evidence.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case was Claimant’s Exhibit 1, comprised of documents from his claim for

unemployment compensation before the Texas Workforce Commission Appeal Tribunal

and billing statements from St. Vincent Health System and Medical Group, consisting of

13 numbered pages; and Claimant’s Exhibit 3, a one-page printout of a series of text

messages between Claimant and Kevin Baker.

Adjudication

Claimant, who has a tenth grade education, testified that he worked as an

electrician for Respondent Industrial Power beginning on August 23, 2011.  He stated that
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while on the job two days later, he was tearing out old electrical conduit and lighting from

a facility when the following occurred:

So I reached in to pull the wire nuts out of the T.  Reached in and pulled the
wire nuts out, and apparently the reason why the lights wasn’t [sic] working
to begin with is because the wire nuts were not on them.  I couldn’t see in the
conduit, as the lights was [sic] off the side of the building, and there was
about a three-foot guardrail, I would say two foot from the edge of the
building.  So I had to lean through the guardrail and reach out like this to pull
the wires out.  (Indicating)  When I stuck my hand in the conduit, I hit a live
wire.  I was laying across the guardrail.  At that point in time, I got shocked.

A. Whether Claimant sustained a compensable injury.

Claimant has asserted that as a result of this electrical shock, he sustained injuries

to his groin, pancreas and abdomen.  He has also argued that this incident resulted in his

developing diabetes.  Respondents have countered that he has not suffered any work-

related injuries.

In Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp. 2011), "compensable injury" is defined

as follows:

(i) An accidental injury causing internal or external  physical harm to the
body . . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2007).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.
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143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

At the outset, I must point out that the record before me is devoid of any medical

evidence, supported by objective findings, that Claimant sustained an injury of any sort.

Thus, he has not proven that he suffered a compensable injury.

B. Remaining issues.

Claimant has also argued that he is entitled to reasonable and necessary medical

treatment, temporary total disability benefits and a controverted attorney’s fee.  In light of



Andrews - Claim No. G110417 12

his testimony at the hearing that he received unemployment benefits, the question arose

whether Respondents would be entitled to an offset against that.  But, since he has not

established that he sustained a compensable injury, these issues are moot and will not be

addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


