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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MICHAEL L. ELLIG, Attorney, Fort Smith,
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STATEMENT OF THE CASE

On April 26, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on March 1, 2012, and a pre-hearing order was filed on

March 6, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained compensable injuries to her right

knee, right elbow, and right ankle.
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4. The claimant’s weekly compensation rates will be determined

at a later time.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s back injury of October 20,

2011.

2. Related medical.

3. Temporary partial disability from October 20, 2011, to

February 27, 2012.  Temporary total disability benefits from

February 28, 2012, to a date to be determined.

4. Additional medical treatment for the right knee.

5. Affirmative defense of lack of notice of the back injury.

6. Attorney’s fees.

Claimant’s contentions are:

“On October 2011, the Claimant sustained
compensable injuries to her back, right knee,
right ankle, and right elbow.  She is entitled
to reasonably necessary medical services,
temporary partial disability benefits and an
attorney’s fee on all controverted indemnity
benefits.”

Respondents’ contentions are:

“Respondents contend that claimant did not
report any low back and/or spinal injury as a
result of the work event.  Any low back and/or
spine complaints are related to a pre-existing
condition for which the respondents are not
responsible.”

The claimant, in this matter, is a thirty-nine-year-old female

who was employed in the respondent’s dietary department.  On

October 20, 2011, the claimant fell at work and sustained

admittedly compensable injuries to her right knee, elbow, and
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ankle.  The claimant has asked the Commission to consider whether

she also suffered a compensable back injury in that same October

20, 2011, fall.  On October 20, 2011, the claimant filled out an

Incident/Accident Report which she signed.  In the description of

incident portion of that document, the claimant indicated that she

fell on the floor, landed on her right knee and elbow and twisted

an ankle.  I note that there is no mention of injury to the

claimant’s back in the report she signed on the day of the injury.

On October 24, 2011, the claimant was seen at Cooper Clinic

Occupational Medicine by Dr. Keith Holder.  A medical record found

at Respondents’ Exhibit No. 1, Page 22, from that visit states the

following chief complaint, “Latonya states that on October 20,

2011, she injured her right elbow when she slipped and fell while

walking on a wet floor.”  That medical record also indicates the

following history of present illness:

“Latonya’s primary problem is pain located in
the right elbow.  The problem is described as
shooting and throbbing.  It has been four days
since the onset of the pain.  It seems to be
constant.  Her pain level is 10/10.  She
reports she did not do anything for the pain
over the weekend.  She has not put any ice on
this area.

Her second problem is pain located in the
right ankle.  The problem is described as
throbbing and aching.  It has been four days
since the onset of the pain.  It seems to be
constant.  Her pain level is 9/10.  She has
not done anything for the pain over the
weekend.  She stayed at home.

Her third problem is swelling located in the
right knee.  The problem is described as
aching.  It has been four days since the onset
of swelling.  It seems to be constant.  Her
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pain level is 9/10.  She has not done anything
for the pain, she stayed at home.”

At that time, the claimant was diagnosed with multiple

contusions and was instructed to use ice and stretching and to

follow up in a period of nine days.  The claimant was also placed

on the following restrictions regarding her injury:

“Right elbow: Carrying should be limited to
ten pounds or less.  Lifting repetitively
should be limited to ten pounds or less.

Right knee and ankle: Squatting may be
performed up to five minutes per hour.
Milling may not be performed.  Crawling may
not be performed.”

The medical records from October 24, 2011, also show that a

series of x-rays of the claimant’s right lower leg including the

knee were taken.  The x-rays were read and reported by Dr. Adam

Gold.  The impressions from the radiology report are as follows:

“Minimal osteoarthritis, otherwise, negative
right lower leg series.”

On October 27, 2011, the claimant was again seen by Dr.

Holder.  The medical report from that visit is found at

Respondents’ Exhibit No. 1, Page 26.  Following is the history of

present illness portion of that report:

“Latonya’s primary problem is pain located in
the right elbow.  The problem is described as
shooting and throbbing.  It has been 7 days
since the onset of the pain.  It seems to be
constant.  Her pain level is 10/10.  She
reports she did not do anything for the pain
over the weekend.  She has not put any ice on
this area.

Her second problem is pain located in the
right ankle.  The problem is described as
throbbing and aching.  It has been 7 days
since the onset of the pain.  It seems to be
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constant.  Her pain level is 9/10.  She has
not done anything for the pain over the
weekend.  She stayed at home.

Her third problem is swelling located in the
right knee.  The problem is described as
aching.  It has been 7 days since the onset of
the swelling.  It seems to be constant.  Her
pain level is 9/10.  She has not done anything
for the pain.  She stayed at home.

Her fourth problem is pain located in the
back.  Her problem is described as shooting.
It is considered to be intense.  It has been 7
days since the onset of the pain.  It seems to
be constant.  It is made worse by sitting.
Her pain level is 10/10.  Her back pain has
been present for years.  She has been on
chronic pain meds from her treating MD for a
bad disc.  She feels after her fall her back
pain has increased.”

At that time, Dr. Holder diagnosed the claimant again with

multiple contusions and also a lumbar sprain.  He instructed the

claimant to continue using ice, stretching, and instructed her to

follow up in nine days.  Dr. Holder continued the knee and ankle

restrictions at that time and also added the following restriction

for the back:

“Lifting should be limited to 20 pounds or
less.”

On November 7, 2011, the claimant was again seen by Dr.

Holder.  The patient description of problem portion of that medical

record found at Claimant’s Exhibit No. 1, Page 4, states as

follows:

“Latonya states that on October 20, 2011, she
injured the right elbow when she slipped and
fell while walking on a wet floor.  She also
injured her right knee.  She has had chronic
back problems prior to this injury.”
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Again, Dr. Holder’s diagnosis and restrictions remained the

same except he removed the claimant’s right elbow restrictions at

that time.  The claimant was to follow up within a period of nine

days.

On November 16, 2011, the claimant was again seen by Dr.

Holder.  Dr. Holder’s diagnosis at that time continued to be

multiple contusions and a lumbar sprain.  The claimant remained on

right knee and ankle restrictions along with restrictions for her

back limiting her to lifting twenty pounds or less.  At that time,

Dr. Holder requested that the claimant follow up in four to five

days after completing an MRI.

On December 21, 2011, the claimant was seen by Dr. Gary

Moffett of the Arkansas Occupational Health Clinic.  Dr. Moffett

authored a letter to the respondent and acknowledges that he is

seeing the claimant at their request for her complaint of pain in

her right knee and lower back.  Following is a portion of Dr.

Moffett’s letter to the respondents:

“Diagnosis at this time is a history of pre-
existing back condition.  I am skeptical that
there is any relationship between the symptoms
and she is having in her lower back at this
time and the fall since she didn’t really
experience symptoms in her lower back until,
from what I understand, four days after the
fall.  I think she has a tendinitis of the
knee.  I would recommend that she follow up
with her personal physician (sic) for her pre-
existing back condition and the pain that she
is having in her back at this time.  In
regards to her knee, I would recommend ice and
anti-inflammatory medicine consisting of the
Mobic.  She may continue to work, but will
need to be seated on an as needed basis.  She
will need to be reevaluated for her knee in
three weeks.” On January 9, 2012, the
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claimant was seen by Dr. Vikki Sutterfield at
Primary Care Associates.  Following is a
portion of the history of present illness
section of the medical report from her visit
with Dr. Sutterfield:

“Latonya S. Allison 38 y.o. female who
presents today for evaluation.  Seeing a
doctor in Springdale.  Does not want to do
MRI.  States she did not tell them about the
back until four days later.  Was doing a TENS
unit but they did not feel was helping.
Patient feels that therapy and TENS unit has
helped.  Patient is having muscle spasms.
Hurts worse lower back into buttock.  Goes
down into leg.  Both feet feel numb at times.
These symptoms are new since patient fell at
work on 10/20/2011.”

The assessment/plan portion of that medical records states, in

part, “Back pain with muscle spasm and radiation into right leg.”

On January 10, 2012, the claimant returned to see Dr. Moffett.

At that time, Dr. Moffett reevaluated the claimant’s tendinitis of

the knee.  Dr. Moffett authored a letter to the respondents

regarding his recheck of the claimant’s knee.  A portion of the

letter states as follows:

“...She is doing a little bit better.  She
states that she is not having much pain.  She
is doing her home exercise.  She is not
experiencing any swelling.

On exam, height is 64-1/2 inches; weight 337
pounds; temperature 98.2; blood pressure
168/100; pulse 80; respiration 14.  I watched
her walk down the hall.  She is walking
normally.  There is no tenderness to palpation
of her knee.  I didn’t appreciate any swelling
or effusion.  The knee was found to be stable
on exam.

Her condition is improved.  She is released to
work at full duties.  She has no permanent
impairment.  She is encouraged to do her home
exercises.”
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It is the claimant’s burden to prove that she suffered a

compensable injury to her back when she fell on October 20, 2011.

The respondents have admitted compensable injuries to her right

knee, elbow and ankle.  In order to prove the existence of a

compensable back injury, the claimant must first show the existence

of objective medical findings regarding her back.  The claimant’s

visit with Dr. Sutterfield on January 9, 2012, does indicate that

the claimant was having muscle spasms in her back at that time.

The muscle spasms noted by Dr. Sutterfield are enough to satisfy

the requirement of the existence of objective medical findings

regarding her back.  However, the claimant must also show a causal

connection between these objective medical findings and the back

injury she alleges to be compensable.

The respondents have introduced medical records dating back to

May 2007 when the claimant was seen by Dr. Sutterfield for neck and

lower back pain.  At that time, the claimant reported a motor

vehicle accident occurring two weeks prior.  During that time

period, the claimant underwent a CT scan of the lumbar spine which

revealed a disc bulge at the L4-5 level.  That diagnostic report is

found at Respondents’ Exhibit No. 1, Page 3.  The claimant

continued to treat with Dr. Sutterfield for her back difficulties

in 2007 including visits on September 1, 2007, and October 3, 2007.

In 2008 the claimant also treated with Dr. Sutterfield

regarding her back including visits on April 6, 2008, July 8, 2008,

and October 10, 2008.  During the claimant’s July 8, 2008, visit,

the assessment portion of the medical record found at Respondents’
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Exhibit No. 1, Page 8, indicates that the claimant was having

muscle spasm and back pain at that time.

On January 13, 2011, the claimant was again seen by Dr.

Sutterfield.  At that time, the medical record indicates a past

medical history that included back pain; however, it appears that

the purpose of that visit was to evaluate the claimant’s elevated

blood pressure.

The claimant was also seen on January 31, 2011, by Dr.

Sutterfield and again the medical report indicates a past history

of back pain.  Again, however, the claimant appears to have been

visiting Dr. Sutterfield for a follow up for her hypertension and

elevated blood pressure.

On March 18, 2011, the claimant was seen by Dr. Sutterfield

for evaluation.  The claimant complained that her “center of left

chest hurts when bending over, hurting for the last week or two.”

The review of symptoms section of the medical report from that

visit under the subsection Musculoskeletal ROS states, “Positive

for-joint pain and pain in back-lower and leg-generalized.”  In the

exam portion of that same medical record the subsection entitled

Back Exam states, “Pain with motion noted during exam.”  At this

time, I note that the March 18, 2011, visit is about eight months

prior to when the claimant alleges to have sustained a compensable

back injury.

On direct examination the claimant was asked about physical

problems she was experiencing when she first saw Dr. Holder as

follows:
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“Q. At that time what problems were you
experiencing when you first saw Doctor Holder?

  
A. My ankle and elbow.

Q. And was the pain fairly significant or
severe?

A. Yes.

Q. Did you have problems moving around and
walking and things of that nature?

A. Walking some.

Q. Now at that point and time were you
experiencing any apparent difficulties with
your back?

A. No.

Q. When did you first notice any
difficulties and complaints with your back?

A. I went to his doctor’s office that
Monday.  I’d say probably about two or three
days after that my back started hurting.

Q. Alright, if the medical shows that you
saw Doctor Holder on or about October 23rd,
does that sound about right, 23rd, 24th?

A. I’m not sure what day it was.”

During direct examination the claimant was also asked about

her prior back difficulties and how those difficulties were

different and if those difficulties were different than what she

experienced after the fall as follows:

“Q. Now you’ve had problems with your back
off and on for a substantial period of time,
have you not?

A. Yes.

Q. Now have these problems prevented you
from working for any significant period of
time?
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A. No.

Q. When you would have these episodes and
problems with your back about how long did
they last?

A. It would just depend on much work I’d
done that primary day, so moving or standing
or lifting anything.

Q. Did any of them last for weeks or months?

A. Probably about a week or so.

Q. Now these prior episodes of difficulties,
were they in anyway different from the
difficulties you had began experiencing after
the fall?

A. Yes.

Q. Can you tell the Judge how they were
different?

A. Well, before I had fell my back – my
doctor had that under control.  When I fell it
aggravated my back even more from me falling
on the accident on my job.

Q. Did you experience any different type of
pain or any difference in the magnitude of
pain after this fall than any of your prior
episodes of difficulties?

A. No.

Q. Was the pain during this episode after
your fall any worse than the pain was during
prior episodes of difficulties?

BY MR. WADE:  Your Honor, asked and
answered.  I object.  

BY THE COMMISSION:  Overruled.

A. Sometime it just varies, on like I said,
what jobs I did that day.

CONTINUATION OF DIRECT EXAMINATION

BY MR. ELLIG:    
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Q. In the kitchen.  Since this fall and
you’ve had the problems with your back, is it
– do you have good days and bad days?

A. Yes, sir.

Q. And it depends - your bad days depend a
little bit on the weather and what you’re
doing, right?

A. Yes.”

On cross examination, the claimant was asked about the

incident report she completed for the respondents as follows:

“Q. And did you fill out some documentation
at that point?

A. Yes, I did.

Q. I think there’s an incident, accident
report.

A. Yes.

Q. Is that right?

A. Yes.

Q. We’ll look at that in a minute.  Now on
that accident form you only mentioned your
left ankle, your knee, and your elbow.

A. Yes.

Q. Didn’t say anything about your back.

A. No.

Q. Weren’t having any problems with your 
back at that point.

A. No.”

On cross examination, the claimant was also questioned about

her answers give by her from questions posed by the respondents in

her deposition regarding the medical treatment the claimant
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received for her back prior to her October 20, 2011, fall as

follows:

“Q. In your deposition on Page 44, if you
want to go ahead and turn to it, beginning on
Line 1 we’re talking about your condition with
your back.  You see that?

A. Huh uh.

Q. Okay I say, “Well, so you didn’t treat
anywhere for your low back from 2007 until
October 20th of 2012.”  And what was your
answer?

A. “Yes.”

Q. Next question, “So there were about four
years there that you did not treat with
anybody for your low back”.  And your answer
was what?

A. “Yes.”

Q. Okay, is that still your testimony today?

A. Yes.

Q. Have you seen your medical records or
exhibits?

A. No.

Q. Have you looked at any of them?

A. No.

Q. Do you remember seeing Doctor Sutterfield
in March of 2011 or 2011 before this injury in
October for your back complaints?  Do you
remember that?

A. No, I don’t.

Q. I’m looking at Page 16 of the
Respondent’s Medical Exhibit.  That’s a March
21, 2011 visit with Doctor Sutterfield, do you
see that?

A. Huh uh.
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Q. Is that a yes?

A. Yes.

Q. Okay, the reason you were there, “back
hurting more, knee has been hurting”.  You see
that?

A. Yes.

Q. Is that the same back and knee that you
were having complaints with now?

A. Yes.

Q. Okay, and that was before your injury in
October, correct?

A. Yes.

Q. Now it also mentions on Page 17 of your
musculoskeletal it says, “joint pain and pain
in back, lower and leg, generalized
neurological positive for numbness and
tingling”.  So were you having pain down in
your leg, which was causing numbness and
tingling at that point?

A. Yes.

Q. Okay, and that’s why you went to the
doctor.

A. Yes.

Q. Okay, now you saw Doctor Sutterfield
again, and I’ve got this as apart of your
exhibit, on January the 9th of 2012, do you see
that?

A. Huh uh.

Q. Is that yes?

A. Yes.

Q. Okay, now she indicates, it says, “Hurts
worse lower back into buttocks goes down in
the leg, both feet feel numb at times”.  Those
are the same symptoms you had in March of
2011.
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A. Yes.

Q. That you had saw her for in March, is
that right?

A. Yes.”

On redirect, the claimant’s attorney questioned her about her

back difficulties after the March 2011 visit to Dr. Sutterfield

about her back problems as follows:

“Q. Now if the medical records, Mr. Wade
talked about, shows that you last saw your
family about back problems in March of 2011
prior to this fall.

A. Yes.

Q. After you saw her in March of 2011 did
your back get better?

A. No.

Q. It didn’t improve, it just stayed the
same.  Did you go back to the doctor again?

A. No.”

After review of the claimant’s testimony and the medical

evidence in this matter, I find that the claimant has failed to

prove a causal connection between her current back difficulties and

her October 20, 2011, fall.  The claimant did not experience any

back problems until days after her fall and the claimant has a long

history of back difficulties.  It was the claimant’s own testimony,

prior to her fall, that she visited Dr. Sutterfield in March 2011

complaining of back problems which, according to her testimony, did

not resolve.  The respondents also called Ms. Sherry Sterling who

was the claimant’s manager.  Ms. Sterling credibly testified that

the claimant complained of back problems prior to her October 20,
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2011, fall and that other staff members would have to help her move

and lift objects due to these problems.  It seems that the claimant

has experienced a reoccurrence of her back problems that began back

in 2007 instead of any type of new back injury or aggravation of a

pre-existing condition.  Inasmuch, the claimant has failed to prove

that she sustained a compensable injury to her lower back in her

October 20, 2011, fall.

The claimant has also asked the Commission to consider her

entitlement to additional medical treatment for her right knee.  I

note that the respondents have admitted that the claimant suffered

a compensable injury to her right knee in her fall of October 20,

2011; however, I note the January 10, 2012, letter from Dr. Moffett

to the respondent.  At that time, Dr. Moffett states in his letter

as follows:

“I watched her walk down the hall.  She is
walking normally.  There is no tenderness to
palpation of the knee.  I did not appreciate
any swelling or effusion.  The knee is found
to be stable on exam.”

In that same letter, Dr. Moffett states:

“She states that she is not having much pain.”

The letter from Dr. Moffett to the respondents also indicates

that the claimant relates to him that she is not having much pain

associated with her knee.  At that time, the claimant was released

to full duty with no impairment.

Given the medical records that have previously been discussed

including Dr. Moffett’s January 10, 2012, letter and Dr. Vikki

Sutterfield’s letter from a visit by the claimant on January 9,
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2012, I do not believe the claimant is entitled to any additional

medical treatment regarding her compensable right knee injury.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on March 1, 2012, and contained in a

pre-hearing order filed March 6, 2012, are hereby accepted as fact.

2. The claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable back injury on October 20,

2011.

3. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional medical treatment for

her compensable right knee injury.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


