
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G107622

MARIA AGUIRRE, Employee CLAIMANT

TYSON POULTRY Employer RESPONDENT
Self Insured                                                     

OPINION FILED AUGUST 15, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by J. RANDOLPH SHOCK, Attorney, FORT SMITH,
Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

On May 18, 2012, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on February 14, 2012, and a pre hearing

order filed on February 15, 2012.  A copy of the pre hearing order

has been marked as Commission’s Exhibit No. 1 with modifications

and without objection made part of the record. Prior to hearing on

May 18, 2012, the parties agreed to the following stipulations:

1. On July 28, 2011,  the relationship of employee-

self insured employer existed between the parties.

2. The appropriate weekly compensation benefits are

$234.00 for temporary total disability and $176.00

for permanent partial disability benefits.

3. The claim is controverted in its entirety.

Prior to hearing on May 18, 2012, the parties agreed to litigate

the following issue:
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1.  Whether the claimant sustained a compensable injury

to her left knee.

The claimant contends that the claimant sustained a

compensable injury to the left knee in the scope and course of her

employment with respondent entitling her to additional medical

benefits, temporary total disability benefits from the date of

injury through a date yet to be determined, permanent partial

disability benefits at the conclusion of the healing period,

mileage reimbursement, subrogation reimbursement to the claimant’s

health insurer, and attorney’s fees.  The respondent denies that

the claimant sustained a compensable injury arising out of or

during the course of her employment.  Further, respondent contends

that claimant’s problems with her left knee preexisted her brief

employment with Tyson.

 The stipulations agreed to by the parties, prior to hearing

on May 18, 2012, and in the pre hearing order are hereby accepted

as fact.  From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and

having had the opportunity to hear testimony of the claimant and

observe her demeanor the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 51 year old female who was employed by the

respondent putting chicken breasts into a machine to be de-skinned.

She had worked for the respondent three months at the time of the

incident(Record 5/18/12 p. 7).  The claimant testified that she was

injured on July 28, 2011.  She added that she slipped on grease and
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skin thrown on the floor.  She stated that she did not fall, but

slipped and felt a crack or pop in her foot and left knee(Record

5/18/12 p. 8).  The claimant stated that she did not feel a lot of

pain, and was going to clock out for lunch when the incident

occurred.  She added that she told her supervisor about slipping.

The claimant was then sent to the nurse’s station(Record 5/18/12

p.9).  Once the nurse looked at the claimant’s knee, she was

returned to work.  She stated that she continued to feel pain and

returned to see the nurse about three hours later.  The claimant

stated that her knee began to get inflamed.  She added that when

she returned to the nurse, she was told “that didn’t happen here.”

The nurse advised that she would talk to the claimant’s supervisor

and returned the claimant to work(Record 5/18/12 p. 10).  The

claimant stated that she was never contacted by anyone and that she

completed the day’s work.  She added that she continued to have

discomfort with her knee.  She continued that the pain was getting

stronger.  The claimant stated that she continued to have problems

with her knee after she went home and she went to the nurse’s

station the next day.  She stated that the next day she could not

stand for very long.  The claimant testified that she returned to

see the nurse and the supervisor was present.  She stated that she

told the nurse that she was still having problems with her knee, it

was inflamed and she could not do anything.  The claimant stated

that the supervisor commented “that couldn’t have happened to you

here”(Record 5/18/12 p.11-12).  The claimant was advised to return

to her job and she would be called later.  She returned to work,
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but never got a call.  The claimant testified that she told

personnel about her knee and that she was not getting proper

treatment, she added that it was “really swollen in back behind and

in front.”  The claimant testified she was allowed to go to the

nurse’s station and put ice on her knee. The claimant submitted

medical evidence from Dr. Walker related to a 2007 visit.  The

records from the February 28, 2007, visit reflect that the claimant

complained of left knee pain.  The doctor also noted that the

claimant had a two month history of pain in the left leg, knee,

ankle and hip.  Dr. Walker, on that date, noted that a lab x-ray

reveled mild osteoarthritis of the joint and assessed knee

effusion. 

On August 25, 2011, the claimant saw Dr. Walker.  The claimant

stated that she had seen Dr. Walker in the past for complaints

about her hips, knees and legs[2007 visit].  She added that she had

never had other medical treatment on her knee(Record 5/18/12 p. 14-

16).  Dr. Walker’s notes from the August 25, 2011, visit reflects

that the claimant had a several week history of knee pain.  He

added that there was “moderate joint effusion over lateral aspect

of the joint, very tender to minimal palpation, joint capsule feels

very tense”(Claimant’s Exhibit No. 1 p. 4; see also Respondent’s

Exhibit No. 1 p.14-16).  Dr. Walker also noted that the pain in the

knee was due to degenerative joint disease.  He added that this was

not a workers’ compensation injury and recommended that the

claimant be returned to full duty(Claimant Exhibit No. 1 p. 4; see

also Respondent’s Exhibit No. 1 p. 14-16).  She stated that there
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was a difference in her left knee problems after the injury than

before.  She stated now there was a lot of pain, adding that she

was in constant pain from the July 28, 2011, injury date until she

saw Dr. Walker on August 25, 2011(Record 5/18/21 p. 16-17).

The claimant testified that “work” would not pay for her to

see Dr. Walker anymore.  She stated that she then saw Dr. Lofton

who gave her medicine for the inflammation.  The record reflects

that the claimant saw Dr. Lofton on September 12, 2011.  The notes

from that visit reflect that the claimant presented with continued

knee pain.  Dr. Lofton ordered an MRI which showed a

multidiredtional tear of the lateral meniscus, a meniscal fragment

flipped into the intercondylar notch as well as intrasubstance

degeneration of the medial meniscus and mild tricompartmental

degenerative changes(Claimant’s Exhibit No. 1 p.8).  The record

also reflects that the claimant saw Dr. Lofton in 2009.  The notes

of that visit reflect that the claimant had bilateral knee pain

with onset one year prior.  The doctor also noted that the claimant

had occasional popping and grinding.  During this visit, Dr. Lofton

ordered knee x-rays(Respondent’s Exhibit No. 1 p. 12).  The x-rays

from 2009 show that the claimant had very mild degenerative changes

that were early in nature(Respondent’s Exhibit No. 1 p. 13). 

The claimant next saw Dr. Mitchell(Record 5/18/12 p. 16-17).

Dr. Mitchell’s visit notes confirm that he reviewed the prior x-

rays and MRI, with the x-rays showing mild osteoarthritic changes

to the left knee.  Dr. Mitchell also noted the MRI results from

September of 2011(Claimant’s Exhibit No. 1 p. 10-12). Dr. Mitchell
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noted that he thought that the claimant’s problems were probably

work related.  He notes that the claimant denied having and prior

knee problems(Claimant’s Exhibit No. 1 p.11).  Dr. Mitchell

recommended and performed knee surgery on November 15, 2011

(Claimant’s Exhibit No. 1 p. 11-15).  

The claimant stated that at the time of the hearing, she was

seeing a doctor regularly about her knee.  She added that on March

28, 2011, she had gone back to the orthopedist for a shot and

medication due to pain.  Additionally, the claimant stated that

after surgery, she went to physical therapy(Record 5/18/12 p. 17-

18).  The claimant testified that she saw her surgeon “when she

needs to” and that she was not under any restrictions due to her

knee injury.  She added that the doctor told her, on January 31,

2011, that she could return to work.  When asked how her knee was

doing now, the claimant responded “bad.”  She added that her knee

was doing bad because she had to return to the orthopedist for

pain, adding that she was sent for six weeks of therapy which she

had just finished(Record 5/18/12 p. 19-20).  She added that she had

finished her medication and the pain had returned, but she did not

have an appointment with her surgeon.  The claimant stated that the

last day she had worked for the respondent was on August 25, 2011.

She added that she was fired, in her opinion, due to Dr. Walker’s

report which stated that she had arthritis.  She stated that she

was fired for not listing arthritis on her employment

application(Record 5/18/12 p. 20-21).
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DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services or results
in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); see also §11-9-102(4)(E)(i). Preponderance of

the evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C. A. §11-9-102(16)(B). The Arkansas Court of Appeals has

addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting
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objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, the Commission has been asked to

determine if the claimant sustained a compensable injury on July

28, 2011.  The claimant testified that she slipped while at work,

and as a result experienced knee pain.  She testified and we have

medical records to support that she had knee surgery in November of

2011.  Additionally, she testified that she had no prior issues

with her knee until the accident at work in July of 2011.  Here, we

have numerous medical reports related to the claimant’s knee.  Most

interestingly, we have medical records from 2007 and 2009 where she

complained of knee pain.  Those records reflect that the claimant

had osteoarthritis and degenerative joint problems.  These problems

existed prior to her accident while working for the respondent.

Dr. Walker noted, in his 2011 assessment, that the claimant’s knee

condition was not work related and noted that the claimant had

degenerative disc disease.  Dr. Lofton made no comment about the

work or non work related nature of the injury, but did note that

the claimant had a meniscus tear as well as degenerative issues.

Clearly, these doctors’ assessments are objective medical findings;

however, they do not support the claimant’s contention that her

knee problems resulted from her “slip” at work.  Additionally, they

do not support her testimony that she had no prior left knee

problems or treatment.  Dr. Mitchell notes that he thinks that the

claimant’s knee complaints are due to her work related injury.

While he recommended and performed surgery, there appears to be
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nothing in his review of the medical testing and assessments that

supports his contention that this was a work related injury.  In

fact, just after he notes in his report that the claimant’s

problems are work related he notes that “she denies having any

problems with this left knee prior to this.”  His review of the

medicals and notations do not reveal that he found anything new in

the documentation that was not already noted by doctors Walker and

Lofton.  It appears that Dr. Mitchell draws his conclusion from the

claimant’s statement about prior knee issues.  Notably, he makes no

reference to the 2007 or 2009 medical documentation that we have in

the record.  

In Ford, there was no connection between the objective medical

findings and an incident. In the present case, like Ford, nothing

in the medical evidence submitted connects her condition to the

“slip” while at work.  Rather, it appears that the claimant’s knee

condition is a result of degenerative changes that have existed at

least since 2007.  While we do have some objective findings, the

balance of the findings do not support a connection between the

slip at work and the claimant’s knee condition.  I have considered

the opinion expressed by Dr. Mitchell, and find that the records

and opinions expressed by doctors Walker and Lofton encompass more

of the claimant’s medical history and are therefore, more reliable.

While I have considered Dr. Mitchell’s opinion, there are not any

new objective medical findings in his report to convince the

Commission that the claimant’s knee problems are related to her

work.
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     The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, the claimant

has failed to prove by a preponderance of the evidence that she

sustained a compensable injury to her knee while working for the

respondent on July 28, 2011.  When I consider the documentary

evidence submitted along with the claimant’s testimony, I cannot

come to a conclusion that she sustained a compensable injury to her

left knee in July of 2011. 

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The claimant has failed to prove by preponderance of

the evidence that she suffered a compensable injury to

her left knee on July 28, 2011.  While there have been

some objective medical findings submitted into evidence,

they do not support a work related injury, but rather an

on-going knee condition.  Clearly, the claimant has a

degenerative knee condition, there are no objective

findings that connect her condition to her work.

Additionally, there is nothing in the record to support

that the claimant’s condition was aggravated by her

“slip” while at work.
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 ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                  
                         AMY GRIMES
                                 ADMINISTRATIVE LAW JUDGE
                                         


