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STATEMENT OF THE CASE

On January 6, 2012, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on November 21, 2011.  A prehearing order entered

that day pursuant to the conference was admitted without objection as Commission Exhibit

1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions were properly set forth in the order.

Stipulation

At the hearing, the parties discussed the stipulation set forth in Commission Exhibit

1.  It is the following, which I accept:

1. The December 10, 2010 decision by Administrative Law Judge O. Milton

Fine II is binding on this proceeding under the Law of the Case Doctrine.
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Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to additional medical treatment.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that he sustained a compensable injury and was seen by

doctors chosen by the respondents.

2. Respondents wanted the claimant to see yet another doctor and the

Commission ordered the claimant to see Dr. Thomas.

3. Dr. Thomas agreed that the surgery was necessary and that the claimant

requested the respondents to return to Dr. Wynne.

4. The claimant is entitled to temporary disability benefits from the date last

paid to the date to be determined and continued medical care and treatment

of Dr. Nguyen.

5. These issues have been controverted and the appropriate attorney’s fee

should attach.
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Respondents:

1. Respondents contend that claimant has received appropriate benefits to

which he is entitled.

2. Respondents contend that Claimant placed a call to the adjustor handling

this matter on December 17, 2009, expressing that he was unsatisfied with

the treatment he was receiving for his injury from Dr. Nguyen.  At Claimant’s

request, an appointment was set up for a second opinion with Dr. James

Tucker.  Claimant continued to treat with Dr. Tucker until he was released

on February 19, 2010, at maximum medical improvement.

3. Pursuant to the Order entered on December 10, 2010, the Commission

authorized an independent medical examination for claimant with Dr. Ruth

Thomas at UAMS.  Respondents have further authorized additional follow-up

treatment with Dr. Thomas.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe his demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulation set forth above is reasonable and is hereby accepted.



Adair - Claim No. F905574 4

3. Claimant has proven by a preponderance of the evidence that he is entitled

to additional treatment of his compensable injury in the form of a return visit

to Dr. Ruth Thomas and for any treatment that she may recommend

thereafter, up to and including subtalar arthrodesis.  This surgery may be

performed by Dr. Larry Nguyen.

4. I find that I am unable to reach at this time the issue of Claimant’s

entitlement to temporary total disability benefits, because I cannot determine

from the evidence whether and when he has reached the end of his healing

period.  I direct that the parties request that Dr. Ruth Thomas, in the course

of her follow-up evaluation of Claimant, opine concerning whether and when

he has reached the end of his healing period.  At the present time, this issue

is considered reserved.

5. Since the issue of whether Claimant would be entitled to an attorney’s fee

under Ark. Code Ann. § 11-9-715 (Repl. 2002) depends on whether

indemnity benefits are awarded–and the matter of temporary total disability

benefits has been reserved–I similarly find that this issue is also considered

reserved.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, a compilation of his medical records,
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consisting of one index page and 26 numbered pages thereafter; Respondents’ Exhibit 1,

another compilation of Claimant’s medical records, consisting of two index pages and 26

numbered pages thereafter; and Respondents’ Exhibit 2, correspondence related to this

claim, consisting of one index page and six numbered pages thereafter.

Also, without objection, the transcript of the previous hearing in this case, conducted

on September 28, 2010, has been incorporated herein by reference.

Testimony

As my opinion of December 10, 2010 reflects, Claimant gave the following testimony

at his previous hearing:

Claimant testified that he is 55 years old, completed the tenth grade,
obtained a graduate equivalency diploma, and has a commercial driver’s
license.  On June 16, 2009, he broke his right calcaneus when he fell off a
trailer while chaining a load.  He first treated with Dr. Jeff Mayfield, his family
physician.  Mayfield referred him to Dr. Larry Nguyen at Ortho Arkansas.
According to Claimant, Nguyen was working to prevent Claimant from having
to undergo surgery. But after treating with him for a period of time, Claimant
became frustrated because the doctor was ignoring a swelling problem he
was having in his right knee.  He contacted Derek Witt, the claim adjustor,
and explained the situation to him.  Witt replied that he was tired of paying
him to sit around and watch television, and that he was going to get him to
a different doctor.  Through Witt’s efforts, Claimant then began treating with
Dr. James Tucker.

Claimant’s testimony was that Tucker immediately recommended surgery to
treat his heel.  However, because it was his understanding that the surgery
could result in the loss of his foot, Claimant preferred the conservative
course of treatment that Nguyen had been pursuing.  Since Claimant
smoked, he could not be treated surgically until he quit, in any case.  When
he asked for help with quitting, he was furnished with Chantix.  Claimant
stated that he tried to quit, but was honest with Dr. Tucker on his return visit
and told him that he had smoked a cigarette the previous day.  Tucker,
according to Claimant, “cut [him] off.”  Claimant contacted Witt, who said that
his reduction from three packs a day to one cigarette showed that he was
putting forth effort.
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Two weeks later, at Witt’s direction, Claimant went to St. Vincent Hospital to
undergo a nicotine test.  He was given the choice of submitting blood or
saliva, and he chose saliva.  The amount of the saliva sample was so great
that he was given the sample cup to fill at home.  However, Shy Cox, the
nurse case manager, informed him that because he was not being
supervised, they could [not] be sure that he was the one who furnished the
sample.  For that reason, he returned to St. Vincent the next day and
provided the sample on-site.  But it was his testimony that he has not heard
from Witt or Cox since then.  Claimant believes he passed the nicotine test.

Contemporaneous with this, in March 2010, his benefits ceased and did not
resume until May 2010.  At that time, he received a check dated May 13,
2010 in the amount of $2,700.00.  This constituted half of his impairment
rating.  Since then, he has continued to receive payments on his rating.

Claimant stated that since he last saw Dr. Tucker, his heel is “much better.”
Dr. Nguyen’s position was apparently the correct one, according to Claimant.
He has not returned to work, however; and Nguyen, to his knowledge, has
not released him.  Claimant stated that Dr. Tucker’s proposed surgery is
complicated, and involves bone growth following the break that affected his
ankle.  These symptoms have subsided.  Another type of surgery, which is
purportedly less complicated, involves the removal of spurring from the site
of the break.  Claimant testified that he is willing to return to Dr. Nguyen to
see if that procedure is necessary.

Under questioning from Respondents, Claimant stated that he had been
smoking for at least 20 years.  He was smoking three packs per day, but
reduced it to one pack a day after seeing Dr. Tucker.  Claimant admitted that
he has resumed smoking, and is back up to one pack per day.  He smoked
during the period he was being treated by Dr. Nguyen.  It was Claimant’s
testimony that he understood that he risked losing his foot in surgery if he
was still smoking.  While Claimant stated that both Nguyen and Tucker
agreed that he would have to have surgery, Nguyen never mentioned that
he had to quit smoking.  Tucker gave him Chantix and Wellbutrin to help him
quit, but did not supply the former drug for the seven to nine months that it
takes to work.

Claimant testified that his condition improved while he was seeing Nguyen.
At the time he requested to see someone else, he was having a stabbing
pain in his heel, and his right knee was bothering him.  He had pre-existing
problems with that knee, and underwent surgery on it.
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His testimony [was] that up to the point of Tucker’s discharge, all of his
medical bills have been covered by Respondents.

Under questioning from me, Claimant stated that he wishes to return to
return to Dr. Nguyen in order for him to operate to remove the bone spurs
from his foot, and to check on the status of his ankle.  Claimant testified that
he smokes Cigarillos.  When asked if this habit would, yet again, prevent him
from being a surgical candidate, he responded:  “I can quit again.”

At the more recent hearing, under questioning from his counsel, Claimant testified

that he went to see Dr. Ruth Thomas, per my finding in the previous hearing the he should

undergo an independent medical evaluation (“IME”) by her.  She suggested that he try

heel inserts to give him relief, and he did this.  While the inserts help, according to

Claimant, they do not stop the pain.  He described the discomfort as “[s]evere pain if I step

on any uneven surface or try to go up or down an incline.”  Thomas recommended

surgery–the same as Dr. Nguyen has recommended–if the inserts did not work.  Claimant

desires to undergo this procedure, which is different than the one offered by Dr. Tucker;

and he wants Nguyen to be the one to perform it.

Claimant testified that per a letter from Respondents’ counsel that stated that he

could return to Thomas, he contacted the University of Arkansas for Medical Sciences

(“UAMS”), where she is located, to try to schedule an appointment with her.  However, they

would not schedule an appointment.

With respect to his claim for temporary total disability benefits, Claimant stated that

no doctor has released him to return to work, and he has not worked anywhere since the

previous hearing.
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Under cross-examination, Claimant admitted that he has pled guilty to felony

possession of illegal narcotics.  In 1996, he underwent a transplant of his right ACL.

In addition to working as a truck driver, Claimant in the past has been employed as

a swimming pool technician.  He was approved in 2011 to receive Social Security disability

benefits because of his calcaneus fracture–but was uncertain if his knee problem played

a role in the determination.  Claimant agreed that Dr. Tucker gave him a full release

because his continued smoking made him non-compliant.  He did not attempt to go back

to work within his restrictions, but maintained that he would have been unable to do so

because of his foot problem.

Dr. Thomas has told Claimant that he has to stop smoking prior to undergoing the

surgery, because it is a significant factor in whether the procedure will be successful.  He

has been told that for him to do otherwise would be to risk losing his leg.  Claimant

admitted that he is still smoking one-half a pack of cigarillos each day.  While he tried

several times to contact Thomas’s office, he did not contact the adjustor, Derek Witt, for

help in obtaining a follow-up appointment.

In re-direct by his counsel, Claimant stated that both Nguyen and Thomas have

recommended that he undergo a subtalar arthrodesis of his foot.  He tried the heel inserts

and then the ones for the entire foot; but the relief he obtained was only temporary and

minor.  There is an off-work slip by Dr. Nguyen in the record that reads, “No work until after

surgery.”
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Under additional questioning from Respondents, Claimant testified that he was not

aware that as of the last time he saw Nguyen, the doctor was no longer recommending

surgery.

When questioned by me, Claimant testified that he repeatedly contacted UAMS to

obtain a follow-up appointment with Dr. Thomas, but no one called him back or wrote him.

He admitted that he did not ask Respondents or Witt for their help with this.  Claimant

wants to undergo the procedure recommended by Nguyen, and is willing to quit smoking

in order to have the surgery.

Exhibits-Medical

The medical records of Claimant that were introduced at the previous hearing were

analyzed as follows in my December 10, 2010 opinion:

On June 22, 2009, Claimant presented to Dr. Nguyen with a right calcaneus
fracture following a fall from the back of his truck on June 16, 2009.  X-rays
showed the fracture, with intra-articular involvement and minimal
displacement.  The doctor prescribed him Percocet, Flexeril and Phenergan,
placed him in a boot cast with crutches, and took him off work.  An off-work
slip dated June 24, 2009 confirmed that Claimant had been taken off work.
A July 1, 2009 CT scan showed that the calcaneus fracture was
comminuted.  Claimant returned to Nguyen [on July 15, 2009] and
complained of back pain.  Nguyen wrote:

At this point, his back is likely irritated from either the injury or
compensating gait for the right calcaneus fracture and boot.
He will remain partial weightbearing with his boot and crutches
and elevate it as much as possible.  I discussed with him it is
four weeks already and the fracture is likely healing in
position.  We’ll hold off on surgical interventions.  I am not
sure any kind of open reduction and internal fixation will get
him much better alignment of his heel joint and there is a small
amount of joint involvement that will develop arthritis over time.
We could consider some percutaneus fixation.  He wants to
continue nonoperative treatment.  I think this is reasonable as
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the majority of the joint seems to be relatively well aligned.
We’ll get him some physical therapy for his back and some
more Percocet.  He’ll remain off work with strict elevation of his
right leg with a boot and crutches.  I’ll see him back in four
weeks for re-x-ray of the right heel, sural plantar, later and
Broden’s view, to check for progressive healing.

On August 19, 2009, x-rays showed a healing calcaneus fracture with a mild
subtalar step-off.  Dr. Nguyen wrote that “[a]t this time, it looks like things are
healing.”  He gave Claimant a ten-pound lifting restriction, with no repetitive
bending, stooping or twisting.  The doctor added that he was capable of
performing clerical, sedentary-type activities.

Claimant reported to Dr. Nguyen on September 30, 2009 that his heel was
“quite sore.”  The doctor again wrote that he was healing, and added that he
would wean him from the boot and crutches and substitute a cane and
comfortable shoes with good arch supports.  Nguyen ordered physical
therapy, kept him on work restrictions, and stated:  “It can take six to 12
months to maximize his improvement.”  The doctor maintained his
restrictions on November 11, 2009.  On November 20, 2009, he wrote that
Claimant could “return to work sedentary duty only.”

Claimant saw Dr. Tucker on January 20, 2010, and described his increased
heel pain as “severe, sharp, throbbing and aching with swelling, bruising and
tingling.”  Most of the pain is stabbing.  Tucker noted that Claimant smokes.
Reviewing his x-rays, the doctor stated that “[h]e has a joint depression type
fracture with some change in the alignment of the calcaneus.  I think his
most acute problem is lateral wall blowout which has healed.”  The doctor’s
assessment was that Claimant was having lateral peroneal impingement and
impingement on the sinus tarsi secondary to lateral wall blowout.  He order
a CT scan.  The scan showed some shortening of the calcaneus, along with
spurring.

Tucker read the scan and noted that the fractures appeared to be healed
with some continued joint depression; but he added that “the major problem
is lateral wall blowout that is now causing impingement.”  The doctor had
previously placed Claimant on anti-smoking medication because smoking
would prevent him from being eligible for surgery.  Dr. Tucker wrote [on
January 22, 2010]:

I think at this point it is past time to look at any type of osteotomy or
attempted elevation of the joint surface.  I think the lateral wall needs
to be resected but again Mr. Adair has got to quit smoking.  I
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discussed this with him at length today.  He understands that if he
continues to smoke and has this done, he could potentially require an
amputation . . . We are going to have him go to the hospital and get
a nicotine level drawn before we proceed with the surgery.

According to Tucker’s notes, Claimant contacted him on February 5, 2010
and stated that he is unable to quit smoking.  The doctor prescribed Chantix
and stated that a nicotine test would be performed in two weeks.  He added
that unless the nicotine level is clear, he cannot proceed with the surgery.

Following their next visit on February 19, 2010, Dr. Tucker reported:

Mr. Adair presents back today.  He has continued to smoke and
indicates that he is smoking approximately 10-12 cigars a day.  I have
discussed this with him.  We have given him 2 smoking cessation
medications and at this point there are really no other options to try.
He asked about alcotine lozenges and I explained to him that if he
could use those to quit that would be beneficial but that he could not
be using nicotine and have the surgery.

At this point, I believe that he is not a surgical candidate because he
continues to smoke.  He has reached maximum medical improvement.
Based on the AMA, The Guides To The Evaluation Of Permanent
Impairment, Fourth Edition, page 386, Table 64, he has permanent
partial impairment of 5% whole person, 12% lower extremity and 17%
foot impairment.

This is within a reasonable degree of medical certainty.  Because of
his calcaneus fracture, his permanent work restrictions are no heavy
lifting, pushing, pulling or in particular climbing.  I[n] the event that Mr.
Adair does quit smoking, and therefore could have the surgery, his
permanent [sic] would be changed to no climbing or walking on un-
level surfaces secondary to the loss of subtalar motion but he would
have no restrictions against heavy lifting, pushing or pulling.

Claimant’s Exhibit 3 reflects that he underwent nicotine testing at St. Vincent
Hospital on March 8, 2010.  However, the exhibit does not reflect the test
result.

The additional records admitted at the January 6, 2012 hearing reflect the following:
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1Repeatedly in this record and in her letter to Claimant (quoted above), Dr.
Thomas refers to the problem as being with the “left heel.”  But as the parties have
stipulated and the initial medical records reflect, it was Claimant’s right heel that was
fractured.  I am at a loss to explain this discrepancy (particularly when Thomas at the
outset notes that Claimant is complaining of “right” heel pain) other than the doctor,
when dictating these items, inadvertently made reference to the wrong foot.

Dr. Thomas saw Claimant (per the IME ordered by the Commission) on March 9,

2011.  Her report states in pertinent part:

CHIEF COMPLAINT:  The patient presents today for evaluation of his right
heel.

. . .

RECOMMENDATIONS:
1. Mr. Adair reports that he has been improving ever since the injury.  As

calcaneus fractures can continue to improve for up to 2 years, he may
get additional improvement over the next 4 to 5 months.  He has
noted that he has pain when he walks on an irregular surface or steps
on a stone. This pain seems to be in the left foot1 below the fibula.

2. Left heel pain associated with tenderness of the pad after calcaneus
fracture.  The first step would be to try silicone heel cups and give this
more time.  If after 4 to 5 months, Mr. Adair becomes aware than the
pain is not improving or becoming worse and he wants to consider the
option of surgical intervention, my recommendation would be left
subtalar arthrodesis.  He does have some building of the lateral wall
seen on the plantar sural x-ray, but removal of this alone without
addressing the subtalar joint does not make sense.  I strongly
recommend that before considering this surgical intervention he stops
smoking and remain off the cigarettes for 30 days pre-surgery to get
all of the nicotine out of his system.  I explained that the risks of
nonunion is substantially greater in smokers than in nonsmokers and
the risks of a complication is 16 times greater if you smoke than if you
do not smoke and you undergo a subtalar arthrodesis.  I am sure this
is why Dr. Tucker decided not to do the surgery.

PLAN:  Mr. Adair is going to try shoe wear modifications.  If he finds that it
simply is not working for him, he will call my office and come back in for a
repeat evaluation.  We could try subtalar injections with a little Marcaine and
Depo-Medrol, which might postpone surgical intervention for a while and
would help to confirm that the posterior facet is indeed the source of his
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complaints.  However, if he elects surgical intervention my recommendation
remains subtalar arthrodesis, left foot.

Thomas wrote a letter to Claimant that reads:

The problems you are having with the left heel are directly related to the
calcaneus fracture you suffered on June 16, 2009.  You have irregular joint
surfaces between the talus and the calcaneus.  This is the reason you
experience pain when you try to walk on uneven surfaces or you suddenly
turn the foot on a rock.  The heel pain on the bottom of your foot may
improve with simple inserts.  Give this a try and wait a few months before
making your final decision about a possible subtalar fusion.

A subtalar fusion involves taking all the cartilage off the undersurface of the
talus and the top surface of the calcaneus and then preparing the surfaces
so that they will fuse together when compressed with a screw.  If you have
the surgery, you cannot walk on your foot for 6 weeks after the surgery and
when you do start putting weight on your foot, it will be in a boot walker for
6 more weeks.  This is the best choice for eliminating the pain in your
hindfoot but it may do nothing for the complaint of tenderness in your heel.

Although the record does not reflect that Claimant has seen Dr. Nguyen since September

30, 2009, the doctor on April 22, 2011 issued an off-work slip stating that Claimant may

return to work “After Surgery.”

Exhibits-Nonmedical

Respondents’ Exhibit 2.  This exhibit is comprised of correspondence by and/or

between the parties detailing efforts to schedule the IME with Dr. Thomas and

Respondents’ position concerning surgery.

ADJUDICATION

Introduction

When I heard this case previously, the following issues were presented:

1. Whether Claimant is entitled to additional temporary total
disability benefits.
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2. In the alternative, whether Respondents controverted
Claimant’s impairment rating.

3. Whether Claimant is entitled to additional treatment by Dr.
Larry Nguyen.

4. Whether Claimant is entitled to a controverted attorney’s fee.

5. Whether Claimant must submit to an independent medical
evaluation by Dr. Earl Peeples.

I made the following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over these claims.

2. The stipulations set forth [below] are reasonable and are
hereby accepted[:]

a. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

b. The employee/employer relationship existed on or about June
16, 2009, when Claimant sustained a compensable right heel
fracture.

c. The injury to Claimant’s right heel was accepted as
compensable and benefits were paid.

d. Claimant was assigned a 17 percent (17%) impairment rating
to his right foot, which Respondents accepted.

e. Claimant’s average weekly wage was $450.00.

3. Respondents have proven by a preponderance of the evidence
that Claimant should submit to an independent medical
evaluation under Ark. Code Ann. § 11-9-511 (Repl. 2002).  This
evaluation shall be conducted by Ruth Thomas, M.D., of the
University of Arkansas for Medical Sciences in accordance with
that provision.



Adair - Claim No. F905574 15

4. Because of the above findings, the balance of the issues at bar
are not yet ripe.  They will not be addressed at this time, but
instead will be considered reserved.

The parties did not appeal this ruling.  Thus, these findings and conclusions are binding on

this proceeding under the Law of the Case Doctrine.  See Thurman v. Clarke Industries,

Inc., 45 Ark. App. 87, 872 S.W.2d 418 (1994).

In reaching the above decision, I wrote:

A. Whether Claimant should submit to an independent medical
evaluation.

Claimant has asserted that he should be entitled to return to Dr. Nguyen to
be evaluated concerning whether he needs bone spurs removed from his
fractured foot, and if so, that Nguyen be allowed to do this.  Respondents, in
turn, have stated that Claimant did not comply with the treatment that was
offered to him, that he was found to be at maximum medical improvement,
and that he has received all the benefits to which he is entitled.

On September 17, 2010, Respondents’ counsel wrote the undersigned,
stating:

This matter is currently set for a Full Hearing before you on
September 28, 2010.  A few weeks ago, Claimant’s attorney,
Philip Wilson, wrote to me requesting that Claimant be
evaluated by either Dr. Nguyen or Dr. Tucker.  Respondents
agreed to an independent medical examination by Dr. Peeples,
and scheduled the appointment for September 22, 2010, prior
to the hearing.  Claimant’s attorney has stated that Claimant will
not attend the appointment.  Respondents therefore request
that the hearing scheduled for September 28, 2010, be
continued and Claimant ordered to comply with the
examination.

As discussed above, I denied the continuance motion and added the IME
issue to the issues to be addressed in this proceeding.  See Commission
Exhibit 2.

At the hearing, Claimant’s counsel argued that the IME request was not a
reasonable one because he has been treated by doctors of the Respondents’
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choosing.  In the alternative, he objected to the proposal that Dr. Earl Peeples
be the one to conduct such an evaluation because, according to Claimant,
Peeples would not be “independent.”

In response, Respondents’ counsel stated:

Mr. Adair has been–he was treated by Dr. Nguyen and
obviously, as he testified, he wasn’t making the type of
improvement that he believed was necessary, and the medical
records will reflect that he came to Dr. Tucker complaining of
increasing pain.  So he is the one that said he contacted Derek
Witt and asked to move over to Dr. Tucker to get some more
opinions on this.

Dr. Tucker evaluated him and said he has got this blown out
lateral wall in his heel, and that is what he was saying was
needing the surgery.  And he was related that to the
compensable injury.

So what we are asking for is an IME to investigate, examine Mr.
Adair, to determine whether or not that surgery is what is
needed, whether or not what Dr. Nguyen has recommended is
what is needed, or what exactly is the appropriate course of
treatment, because you have Dr. Tucker here who basically
said, “You’ve reached MMI, I can’t do anything with you
because you keep smoking.  And I think that the surgery is what
is necessary to treat you.”

So we are just asking for another opinion on that.  Now, we’ve
recommended Dr. Peeples for two reasons:  one, he is qualified
in this particular field; but, also, he is with Ortho Arkansas,
which is the same group that Dr. Nguyen is, so he would have
access to the same medical records that Dr. Nguyen has.  And
obviously, if he wants to go back to Dr. Nguyen, going to Ortho
Arkansas for this examination is convenient and it is reasonable
for him to go there for this IME, as well.

In reply, Claimant’s counsel took issue with whether Peeples was still
associated with Nguyen.

Respondents have not cited the particular provision of the Arkansas Workers’
Compensation Act in which their motion is grounded.  But Ark. Code Ann. §
11-9-511 (Repl. 2002) states:
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(a)  An injured employee claiming to be entitled to
compensation shall submit to such physical examination and
treatment by another qualified physician, designated or
approved by the Workers’ Compensation Commission, as the
Commission may require from time to time if reasonable and
necessary.

(b)  The places of examination and treatment shall be
reasonably convenient for the employee.

(c)  Such physician as the employee, employer, or insurance
carrier may select and pay for may participate in the
examination if the employee, employer, or insurance carrier so
requests.

(d)  In cases where the commission directs examination and
treatment, proceedings shall be suspended, and no
compensation shall be payable for any period during which the
employee refuses to submit to examination and treatment or
otherwise obstructs the examination or treatment.

(e)  Failure of the employee to obey the order of the
commission in respect to examination or treatment for a period
of one (1) year from the date of suspension of compensation
shall bar the right of the claimant to further compensation in
respect to the injury.

See generally Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d
472 (1997)(Arey, J., concurring).

In determining whether to order an IME under this provision, the threshold
question, as alluded to by the parties at the hearing, is whether the proposed
examination is reasonable and necessary.  See King v. Willow Oaks Acres,
2001 AWCC 16, Claim No. E903202 (Full Commission Opinion filed January
25, 2001)(citing Tibbs v. Dixie Bearings, Inc., 9 Ark. App. 150, 654 S.W.2d
588 (1980)(construing earlier provision of § 11-9-511 found in Ark. Stat. Ann.
§ 81-1311)).  In the claim at bar, Dr. Nguyen only administered conservative
treatment of Claimant’s fractured calcaneus.  He considered surgery, but
ultimately decided that nonoperative treatment was reasonable because that
was the course that Claimant wanted to pursue and because the majority of
the joint “seem[ed] to be relatively well aligned.”  As of September 30, 2009,
Dr. Nguyen wrote that it could take six to twelve months for Claimant to reach
maximum medical improvement.
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However, Claimant last saw him on November 11, 2009, and was allowed to
return to work “at sedentary duty.”  According to his testimony, he ceased
treating with Nguyen because his knee swelling was not being addressed.
Respondents sent him to Dr. Tucker, who diagnosed Claimant as having
suffered a “lateral wall blowout” that was causing impingement.  He
recommended that the wall be resected; while Claimant testified that he did
not wish to undergo this procedure, his records do not reflect that he
communicated this to Tucker.  Rather, those records reflect that the doctor
informed him that he could not proceed with surgery because of Claimant’s
smoking habit.  Claimant sought and received medication to aid in quitting his
habit, but was unsuccessful.  Because Dr. Tucker did not find him to be a
surgical candidate because of this habit, on February 19, 2010, he declared
him to be at maximum medical improvement and released him with an
impairment rating of 17 percent to the foot, 12 percent to the lower extremity,
and five percent to the body as a whole.  Notwithstanding this, Claimant
underwent nicotine testing (which Tucker had discussed with him during their
visits, according to the records)on March 8, 2010.  While the evidence before
me does not indicate the results of that test, Claimant testified that he thinks
he passed it.  While he has resumed smoking, he stated that he could and
would quit again to make himself eligible for surgery.  But he made clear that
he does not want the surgery that Tucker proposed.  Instead, he wants only
the removal of bone spurs.  While Nguyen’s records do not reflect that such
a procedure was discussed, I note that spurring showed on Claimant’s
January 2010 CT scan–after he began seeing Dr. Tucker.

On the bases of the foregoing, I concur with Respondents that an IME is
needed–to resolve the matter of whether additional treatment of Claimant, up
to and including surgery, is reasonable and necessary.

If the proposed evaluation is determined to be reasonable and necessary,
under § 11-9-511 it is for the Commission to designate or approve a
physician.  See King, supra.  Respondents desire for Claimant to see Dr. Earl
Peeples, but Claimant objects to his selection.  After consideration of this
matter, I find that Claimant should submit to an IME by Ruth L. Thomas, M.D.,
Director of the Center for Foot and Ankle Surgery at the University of
Arkansas for Medical Sciences.  This evaluation shall be conducted in
accordance with § 11-9-511.

B. Whether Claimant is entitled to additional medical treatment,
additional temporary total disability benefits, and/or a controverted
attorney’s fee on his impairment rating.

Dr. Thomas’s evaluation of Claimant concerning whether additional treatment
is needed may very well impact whether he has reached the end of his
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healing period–and if so, when.  For that reason, the balance of the issues
in this case are not yet ripe.  They will not be addressed at this time, but
instead will be considered reserved.

A. Whether Claimant is entitled to additional medical treatment.

Claimant argues that he is entitled, at Respondents’ expense, to additional treatment

of his compensable right foot injury.  Arkansas Code Annotated Section 11-9-508(a) (Repl.

2002) states that an employer shall provide for an injured employee such medical treatment

as may be necessary in connection with the injury received by the employee.  Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable

only for such treatment and services as are deemed necessary for the treatment of the

claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The

claimant must prove by a preponderance of the evidence that medical treatment is

reasonable and necessary for the treatment of a compensable injury.  Brown, supra; Geo

Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard

“preponderance of the evidence” means the evidence having greater weight or convincing

force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947). What constitutes reasonable and necessary

medical treatment is a question of fact for the Commission.  White Consolidated Indus. v.

Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’ credibility

and how much weight to accord to that person’s testimony are solely up to the Commission.
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White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission

must sort through conflicting evidence and determine the true facts.  Id.  In so doing, the

Commission is not required to believe the testimony of the claimant or any other witness,

but may accept and translate into findings of fact only those portions of the testimony that

it deems worthy of belief.  Id.

According to Claimant, the additional treatment he is seeking is surgery on his right

foot in the form of subtalar arthrodesis.  He desires for Dr. Nguyen to perform this.  But

Nguyen only addressed the matter of surgery one time: on July 15, 2009.  And on that

occasion, he did not recommend surgery:

We’ll hold off on surgical interventions.  I am not sure any kind of open
reduction and internal fixation will get him much better alignment of his heel
joint and there is a small amount of joint involvement that will develop arthritis
over time.  We could consider some percutaneus fixation.  He wants to
continue nonoperative treatment.  I think this is reasonable as the majority of
the joint seems to be relatively well aligned.

I also note that the record before me contains a note from Nguyen dated April 11, 2011, and

states that Claimant may return to work “After Surgery.”  But the evidence does not show

that he has examined Claimant since August 2009, and only through speculation and

conjecture could I interpret this as a change in his earlier opinion.  Speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).

Dr. Thomas, to whom I sent Claimant to conduct the IME, has seen him much more

recently than Nguyen has.  She wrote that she wanted to give the shoe inserts a try first to

see if they improved Claimant’s condition.  His testimony, which I credit, was that they

provided only temporary, marginal relief.  In the event that Claimant wanted to proceed with
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surgical treatment, she recommended subtalar arthrodesis.  But she also stated that if the

inserts did not work, “he will call my office and come back in for a repeat evaluation.”  She

added that subtalar injections could be tried and that they “might postpone surgical

intervention for a while and would help to confirm that the posterior facet is indeed the

source of his complaints.”  The Commission is authorized to accept or reject a medical

opinion and is authorized to determine its medical soundness and probative value.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v.

Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  I credit Dr. Thomas’s opinion.

As the evidence shows, Respondents authorized Claimant to return to Thomas; but

he was unsuccessful in securing a follow-up appointment.  After consideration of all the

evidence, I find that Claimant has proven by a preponderance of the evidence that he is

entitled to additional treatment of his compensable injury in the form of a return visit to Dr.

Thomas and for any treatment that she may recommend thereafter, up to and including

subtalar arthrodesis.  This surgery may be performed by Dr. Nguyen.
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B. Whether Claimant is entitled to temporary total disability benefits.

Claimant has contended that he is entitled to temporary total disability benefits from

the date last paid until a date to be determined.  Respondents, in turn, have argued that he

is not entitled to such benefits.

Claimant’s compensable injury to his right foot is scheduled, see Ark. Code Ann. §

11-9-521(a)(3)-(4) (Repl. 2002).  An employee who suffers a compensable scheduled injury

is entitled to temporary total disability compensation “during the healing period or until the

employee returns to work, whichever occurs first . . . .”  Id. § 11-9-521(a).  See Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period

ends when the underlying condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982). Also, a claimant must demonstrate that the disability

lasted more than seven days.  Id. § 11-9-501(a)(1).  Claimant must prove his entitlement

to temporary total disability benefits by a preponderance of the evidence.  Ark. Code Ann.

§ 11-9-705(a)(3) (Repl. 2002).

Claimant has testified that he has not returned to work since he suffered his

compensable injury on June 16, 2009.  I credit this.  The question that remains is whether

he has yet reached the end of his healing period.

On September 30, 2009, Dr. Nguyen noted that it could take six to twelve months for

Claimant to reach maximum medical improvement.  But he never addressed the matter

squarely.  Similarly, Dr. Thomas wrote on March 9, 2011 that “[a]s calcaneus fractures can

continue to improve for up to 2 years, he may get additional improvement over the next 4
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to 5 months.”  Thus, while she has not seen him since then, she capped his maximum

healing period at June 16, 2011.  Dr. Tucker, on the other hand, declared Claimant to be

a maximum medical improvement on February 19, 2010.  But as the evidence reflects, he

did this only because he determined that Claimant was ineligible for surgery because of his

failure to quit smoking.  I do not credit Tucker’s opinion.

I find that I am unable to reach this issue at this time because I cannot determine,

based on what is before me, whether and when Claimant has reached the end of his

healing period.  I direct that the parties request that Dr. Thomas, in the course of her follow-

up evaluation, address whether and when Claimant has reached the end of his healing

period.  At the present time, this issue is considered reserved.

C. Whether Claimant is entitled to a controverted attorney’s fee.

Since whether Claimant would be entitled to an attorney’s fee under Ark. Code Ann.

§ 11-9-715 (Repl. 2002) depends on whether indemnity benefits are awarded–and the

issue of temporary total disability benefits has been reserved–I similarly find that this issue

is also considered reserved.

CONCLUSION

Judgment is hereby entered in accordance with the findings of fact and conclusions

of law set out above.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


