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STATEMENT OF THE CASE

On May 16, 2012, the above-captioned claim was heard in Conway, Arkansas.  A

prehearing conference took place on March 12, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the issues and respective contentions,

as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

amendment of the fourth stipulation after the hearing, they are the following four, which I

accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed among the parties on

October 19, 2010.

3. The claim has been controverted in its entirety.

4. Claimant’s average weekly wage was $708.05, entitling him to compensation

rates of $472.00/$354.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Because the parties had not yet reached a stipulation concerning Claimant’s average

weekly wage, an issue concerning that was added at the hearing.  As noted above,

however, the parties were able to reach a stipulation on that matter after the hearing.  In

addition, the issues were amended to clarify that Claimant is seeking both temporary

partial and permanent partial disability benefits.  The issues at bar thus read:

1. Whether Claimant sustained a compensable injury in the form of a hernia.

2. Whether Claimant sustained compensable injuries to his lower back and

ilioinguinal nerve.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether Claimant is entitled to temporary partial disability benefits.

6. Whether Claimant is entitled to permanent partial disability benefits.

7. Whether Claimant is entitled to wage loss disability benefits.

8. Whether Claimant is entitled to a controverted attorney’s fee.
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All other issues are reserved.
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Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he was injured in a compensable accident.

2. The respondent has denied the claim.

3. The claimant injured his lower lumbar, ilioinguinal nerve and possible hernia.

4. The claimant treated with no relief.  The claimant had surgery.

5. The respondent required the claimant to return to work until he was laid off.

6. The claimant was unable to work for sometime and pleads temporary total

disability, temporary partial disability, permanent partial disability, wage loss

and attorney fees.

7. Claimant does not oppose rehabilitation.

8. Claimant reserves the right to amend pending further response from the

respondent.

Respondent:

1. Respondent contends that claimant did not sustain a compensable injury in

the course and scope of his employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the
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following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury in the form of an inguinal hernia.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his ilioinguinal nerve.

5. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his lower back.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to reasonable and necessary treatment of his hernia or his alleged

ilioinguinal nerve injury.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to reasonable and necessary treatment of his compensable lower back injury

to address his pain, and that all of the treatment of that injury that is in

evidence was reasonable and necessary.

8. Claimant has not proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits.

9. Claimant has not proven by a preponderance of the evidence that he is

entitled to temporary partial disability benefits.
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10. Claimant has proven by a preponderance of the evidence that he is entitled

to a five percent (5%) whole-body impairment rating and permanent partial

disability benefits pursuant thereto in connection with his compensable lower

back injury.

11. Claimant has not proven by a preponderance of the evidence that he is

entitled to wage loss disability benefits.

12. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witnesses at the hearing.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of his medical records, consisting of

one index page and 34 numbered pages thereafter; Claimant’s Exhibit 2, non-medical

records including his Form AR-C and Notices of Hourly Represented Employee Status,

consisting of one index page and 11 numbered pages thereafter; Respondent’s Exhibit 1,

another compilation of his medical records, consisting of three index pages and 143

numbered pages thereafter; and Respondent’s Exhibit 2, non-medical records including

his Forms AR-C, AR-N, accident report, racing documents, printouts from Claimant’s

myspace.com account, and banking records.

Also, without objection, I have blue-backed to the record the following:  the May 30,

2012 letter from Respondent’s counsel to the Commission confirming the stipulation
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concerning Claimant’s average weekly wage and compensation rates, consisting of one

page.
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Adjudication

Introduction

Claimant has alleged that he sustained compensable injury in the form of a hernia,

along with compensable injuries to his ilioinguinal nerve and lower back, while working for

Respondent IC Bus, LLC (“IC”) on October 19, 2010.  He is asking to be awarded medical

and indemnity benefits.  Respondent, in turn, has denied that he sustained a compensable

injury.

Testimony

In his testimony, Claimant, who is 47 years old, stated that he has been employed

at IC as a production welder for over 12 years.  He described the job as follows:

Basically, what it is, we build parts for school buses.  Our fab department
makes them.  They’re sent over to us to either be spot welded or finish weld.
If–they come as just a few parts, or they can come with quite, you know, a
lot of parts.  And our job is to assemble them in welding jigs and fixtures,
weld them, up, do any grinding on them we have to and then send them off
wherever they need to go, whether it be Tulsa or a ship out for a customer
or primer line.  And that’s basically what I do.  I do a bunch of different jobs
there.  Bunch–Bunch of different welding jobs.  I run the spot welders.  I can
do most everything there.

According to Claimant, he was injured on October 19, 2010:  “I was finishing

welding a part and trying to pull it out of the welding jig, so I had to–to do that, you had to

kind of jerk on it, lift and turn at the same time to get it out of the jig.”  He described the jig

as being about six feet tall.  Once the welding is complete,

to get it out, we have to kind of free it up from the jig.  There was one release
handle on it.  You pushed on it.  And sometimes it would release it good,
sometimes it wouldn’t.  You have to jerk it, lift it up out of the jig, and then
you have to turn it and put it down on the floor.



Acheson - Claim No. G103819 9

Since the incident at issue, two more releases have been added to the jig to make parts

easier to remove from it.  But on the date in question, Claimant had trouble removing the

part, a driver’s window, which he estimated weighed 40 to 45 pounds, from the jig because

the part was not made correctly.  His testimony was that he experienced an onset of lower

back pain about 15 to 20 minutes after he removed the part, and he started having pain

in the right groin area “as the day went on.”  However, he admitted that in his deposition,

he did not describe having any groin pain on October 19.  Claimant testified that he

reported to his supervisor, Sam Clay, on October 19 that he had been injured; but he

stated only that he thought he had hurt his back.

The pain in both areas was constant.  Shown the First Report of Occupational

Injury/Illness, which reflects that he reported on October 21, 2010 that he suffered only a

lower back injury two days before, Claimant testified that he did not report being hurt for

two days because he initially thought he only had “pulled muscles.”  He added, “[w]hen the

groin pain set in, that’s–to me, that’s not a sign of a pulled muscle . . . .”  But he admitted

that he did not report a groin or abdomen injury, and that there was no reason for him not

to have done so.  When he went to the plant clinic on October 22, 2010, he did not report

any problems in his groin area.

According to Claimant, this report was prepared after he saw Christy Hogan, the

plant nurse, “probably [between] 8:00 and 9:00" on the morning of October 21, 2010–but

he later admitted that he could not recall what time of day it was.  He could not explain why

his medical records reflect that he did not go to the health and safety department of the

plant until October 22, 2010.  Dr. Gil Johnson was brought in to examine Claimant, and the
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doctor referred him to Dr. Brent Sprinkle.  Claimant underwent an MRI and a nerve

conduction study.  The nerve conduction study was normal, and Dr. Sprinkle found the

lumbar MRI to be “pretty similar” to one he had undergone in 2005.  During this period of

treatment, despite the fact that he was still having pain in his back and groin, he continued

to work.

Claimant described the pain in the groin area as being on the inside of his right leg

and radiating into his right testicle.  He was sent to Dr. Peter Kim, who performed a

neurectomy on his ilioinguinal and iliohypogastric nerves, and repaired a small hernia that

was discovered during the surgery.  The procedures that Kim performed resolved his groin

pain.  Claimant denied having a pre-existing hernia or lower abdomen or groin pain.  But

he admitted that he went to the plant clinic on August 3, 2010 and complained of lower

abdominal pain that radiated into his right testicle and back, with the onset of the pain

occurring at home.  But this was accompanied by blood in his urine, and was assessed as

being a kidney stone.

With respect to his back, Claimant testified that his treatment has consisted of nerve

blocks, pain management and physical therapy.  However, he is still suffering from back

pain at present.

As for the time he has been absent from work due to his alleged injuries, Claimant

stated that he was off around two months because of the neurectomy/hernia repair.  During

that period, he received short term disability payments.  Initially, his testimony was that this

was a policy that he took out and paid for himself; later, however, he was unsure of this
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admitted that this might be a policy offered by IC.  As of yet, he has not been found to be

at maximum medical improvement.

He admitted that he has led an active lifestyle in the past, and has raced four-

wheelers, ridden dirt bikes and horses, and fished in bass tournaments.  However, he

maintained that he has not raced four-wheelers since early 2009.  At one time, he had an

accident while racing and injured his shoulder.  But he denied ever injuring his lower-leg

or inner-leg areas.  In addition, he denied ever having an accident while horseback riding.

On cross-examination, he identified a printout of a profile from myspace.com as belonging

to him.  The profile lists his hobbies as including “riding and racing four-wheelers and

horseback riding.”  However, he did not disclose these activities initially in his deposition.

He participated in nine ATV races, and owned the four-wheeler until October 2011.  The

evidence reflects that in September 2011, he bought parts from a seller that provides parts

for ATVs and dirt bikes.  Asked to explain this transaction, he was initially unable to do so,

but recalled that he worked on his brother’s dirt bike.

Medical Records

Claimant’s records in evidence reflect that on October 22, 2010 at 8:00 a.m., he

presented to the plant clinic with right low back pain “onset 10-19-10 [after] pulling a RE

window off a jig.”  He was assessed as having lumbar muscle strain.  When he returned

to the clinic three days later, on October 25, 2010, he reported that the pain had moved

into the center of his back and was radiating into his right posterior thigh.  He also reported

having pain into his right testicle.  Claimant was scheduled for an lumbar MRI, which took

place on October 26, 2010.  The MRI showed, inter alia, a minimal posterior annular bulge,
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with a small posterior annular tear, at L5-S1.  Dr. Sprinkle on October 22, 2010 noted that

the MRI “looks pretty similar to MRI in 2005,” and ordered an EMG of the right lower

extremity.  On November 12, 2010, Claimant was sent to physical therapy for his back; but

on December 2, 2010, he reported having no relief.  He underwent lumbar epidural steroid

injections on March 4 and 18, 2011 by Dr. Annette Meador.  The notes for those dates

read:  “Tender Trigger points were injected with 6 cc 0.5% Lidocaine, in the quadratus,

iliocostalus, L4 Multifidi, as the patient had continued spasm on examination of these

muscles despite non-invasive therapies.”

When Claimant went to Dr. James Tucker on January 26, 2011, he complained of

having pain radiating from his right hip to his right groin and into his right testicle, and

down the back of his right leg behind the knee.  When he saw Dr. Kim on February 18,

2011, the doctor wrote:  “I do not recommend any attempts of a hernia repair, as he has

no noticeable hernia.  The pain that [he] describes, which radiates down into his right

testicle and his right anterior thigh, may be indicative of an ilioinguinal neuropathy.”  On

March 4 and 18, 2011, along with epidural steroid injections, he was given an ilioinguinal

block.  Dr. Kim on March 25, 2011 noted that Claimant reported significant improvement

after each injection, but that the pain would return over a few days.  He assessed Claimant

as having  “[n]o palpable inguinal hernia on right, but small hernia difficult to exclude,” and

added that if the problem “recurs, may need groin exploration with right ilioinguinal nerve

neurectomy and possible right inguinal hernia repair.”  A March 31, 2011 ultrasound

showed “small hydroceles” in his right scrotum.  On August 31, 2011, Claimant reported

to Dr. Kim that he was still being bothered by right groin pain, that the injections had only
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provided 10 to 14 days of relief, and that a urologist had been unable to identify the source

of the pain.  On that date, Kim and the doctor elected to proceed with the surgical

exploration.

The operation took place on August 20, 2011.  The surgical report reads in pertinent

part:

Oblique right inguinal incision was made, carried down through
subcutaneous tissue.  The external oblique was then identified.  Just below
the inguinal ligament I palpated some inguinal lymphadenopathy.  This was
explored.  A sample of a lymph node was obtained.  I suspect this may be
reactive from his previous nerve injections.  The external oblique was then
sharply opened all the way down to the external canal.  There is some scar
tissue near the inguinal canal.  This made it difficult to identify the ilioinguinal
nerve.  There is scar tissue seen, but eventually I was able to identify what
appeared to be the ilioinguinal nerve.  This was resected both medially and
laterally.  The iliohypogastric nerve was seen readily identified and was
excised. Specimens were sent to pathology.  The spermatic cord was lifted
off of the inguinal floor.  A small inguinal hernia sac was identified but
reduced easily.  However, his internal ring appeared patulous.  At this point
I proceed with a Lichtenstein inguinal hernia repair with mesh.  A 3 x 6 inch
piece of polypropylene mesh was placed.  It was sewn to the public tubercle
along the shelving edge of the inguinal ligament with a 2-0 Prolene in a
running fashion.  A keyhole was made to accommodate the spermatic cord
recreating the internal ring using 2-0 Prolene in interrupted fashion.  The
external oblique was then repaired with a 2-0 Vicryl in running fashion.

The September 20, 2011 pathology report reflects the following:

A. Ilioinguinal nerve, biopsy:  Fibroadipose issue, no peripheral nerve
identified.

B. Lymph node, right groin, excision:  Lymph node with mild reactive changes,
negative for malignancy.

C. Iliohypogastric nerve, excision:  Bundles of peripheral nerve.

D. Ilioinguinal nerve, excision:  Bundles of peripheral nerve.
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Claimant reported on October 12, 2011 that his right groin pain was “much improved.”  No

recurrent hernia was found.  That date, Dr. Kim wrote that he could return to work on

October 19, 2011 with no restrictions.
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Discussion

A. Whether Claimant sustained a compensable injury in the form of a hernia.

Arkansas Code Annotated § 11-9-523(a) (Repl. 2002), which the I find applies to

the analysis of this alleged injury, provides that in order to establish a compensable hernia,

the claimant must prove the following:

(1) That the occurrence of the hernia immediately followed as the result
of sudden effort, severe strain, or the application of force directly to
the abdominal wall;

(2) That there was severe pain in the hernial region;

(3) That the pain caused the employee to cease work immediately;

(4) That notice of the occurrence was given to the employer within forty-
eight (48) hours thereafter; and

(5) That the physical distress following the occurrence of the hernia was
such as to require the attendance of a licensed physician within
seventy-two (72) hours after the occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The standard

“preponderance of the evidence” means the evidence having greater weight or convincing

force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).
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The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

In examining the above elements in light of the evidence adduced at the hearing,

I find that Claimant has fallen far short of proving that he sustained a compensable hernia.

The August 20, 2011 operative report from Dr. Kim establishes that he had a small inguinal

hernia.  But he has not shown that this hernia immediately followed from “sudden effort,

severe strain, or the application of force directly to the abdominal wall” during the lifting

of the window out of the welding jig.  As for the second element, Claimant did not testify

that he suffered severe pain in the hernia region.  To the contrary, he stated that he did

not notice any problem in his groin area until later in the day; and even this conflicts with

his hearing testimony that omits reference to any groin pain that first day.  With regard to

the third element, nothing in the evidence indicates that Claimant ceased work immediately

following the onset of groin pain–whenever it occurred.  The fourth element requires that

notice of the alleged hernia be supplied within 48 hours of its occurrence.  But the

evidence reflects that Claimant reported no groin problems of any sort until October 25,

2010–six days after the jig incident purportedly took place.  He reported that day that he

was having pain in his right testicle.  Moreover, this falls well short of the requirement that

treatment be sought within 72 hours, which is the final element.

In sum, Claimant has not proven by a preponderance of the evidence that he

sustained a compensable hernia.
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B. Whether Claimant sustained a compensable injury to his ilioinguinal nerve

and lower back.

In Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp. 2011), "compensable injury" is defined

as follows:

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  "Objective findings" are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16).  If the claimant fails to

establish by a preponderance of the evidence any of the requirements for establishing

compensability, compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

Again, Claimant has argued that he suffered compensable specific-incident injuries

to his ilioinguinal nerve and his back.  Concerning the former, I have reviewed Dr. Kim’s

operative report and the pathology report, and find that nothing therein reflects any type

of ilioinguinal nerve injury.  No objective findings of such are in evidence.  Consequently,

this portion of the claim must fail at the outset.

Claimant fares better, however, in his claim for an alleged back injury.  The medical

records show that he had muscle spasms; and these can constitute objective findings. 

See Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000); Continental

Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  Furthermore, the October
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26, 2010 MRI showed that he had an annular tear at L5-S1.  Dr. Sprinkle on October 22,

2010 noted that the MRI “looks pretty similar to MRI in 2005.”  But I note that his May 16,

2005 MRI had no findings at L5-S1.  The Commission is authorized to accept or reject a

medical opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  I am thus

unable to credit Sprinkle’s opinion on this matter.  Annular tears can likewise constitute

objective findings of an injury.  See Crow v. Anchor Pkg., 2010 AWCC 108, Claim No.

F901070 (Full Commission Opinion filed July 21, 2010).  He also was found to have a

“minimal posterior annular bulge” at this level.

To show that his back injury arose out of his employment, Claimant must show that

a causal connection existed between the injury and his employment.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury occurs “in the course of

employment” when it occurs “within the time and space boundaries of the employment,

while the employee is carrying out the employer’s purpose or advancing the employer’s

interests directly or indirectly.”  Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944

S.W.2d 524 (1997); Pilgrims Pride Corp. v. Caldarera, 54 Ark. App. 92, 923 S.W.2d 290

(1996).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

Claimant’s testimony, which I credit, was that about 8:00 a.m. on October 19, 2010,

while working as a production welder at IC, he had difficulty removing a 40 to 45-pound

vehicle window from the welder’s jig, which was about six feet high.  He began having

lower back pain 15 to 20 minutes thereafter.  His back injury arose out of and in the course
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of his employment.  The injury caused internal physical harm to his  body, and it

necessitated his undergoing treatment.  Therefore, he has proven by a preponderance of

the evidence that he suffered a compensable injury to his lower back.

Respondent sought to instead tie Claimant’s back condition to activities he has

engaged in outside work, including racing four-wheelers and riding horses.  But I credit

Claimant’s testimony concerning the onset of his symptoms, and that he was not involved

in these outside activities during the period in question.  For me to find otherwise would

require that I engage in speculation and conjecture.  But this I cannot do.  See Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

C. Whether Claimant is entitled to reasonable and necessary medical treatment.

Claimant is seeking reasonable and necessary medical treatment of his alleged

injuries.  Arkansas Code Annotated Section 11-9-508(a) (Supp. 2011) states that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,
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73 Ark. App. 158, 40 S.W.3d 333 (2001).  A claimant is not required to furnish objective

medical evidence of her continued need for medical treatment.  Castleberry v. Elite Lamp

Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000).

Because I have found that Claimant has not proven that his alleged ilioinguinal

nerve injury and inguinal hernia are compensable, this portion of the claim must fail at the

outset.  As for his compensable lower back injury, I find that all of the treatment therefor

that is in evidence was reasonable and necessary.  The Arkansas Court of Appeals in

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983) held that

“[m]edical treatments which are required so as to stabilize or maintain an injured worker

are the responsibility of the employer.”  I credit Claimant’s testimony that he is still

suffering from back pain at present, and find that he has proven by a preponderance of the

evidence that he is entitled to additional reasonable and necessary treatment to address

the pain issue.

D. Whether Claimant is entitled to temporary total disability benefits.

Claimant has asked that the Commission award him temporary total disability

benefits.  The compensable injury to his back is an unscheduled one.  See Ark. Code Ann.

§ 11-9-521 (Repl. 2002).  An employee who suffers a compensable unscheduled injury is

entitled to temporary total disability compensation for that period within the healing period

in which he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the
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way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

Claimant in his testimony did not indicate that he has been off work because of his

back.  Instead, he stated only that he was off for approximately two months because of the

neurectomy/hernia repair.  Thus, he has not shown entitlement to these benefits.

E. Whether Claimant is entitled to temporary partial disability benefits.

Temporary partial disability is the period within the claimant’s healing period in

which he suffers only a decrease in the capacity to earn the wages he was receiving at the

time of the injury.  Palazzolo v. Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938

(1994).  No evidence was offered on this.  Thus, I am compelled to find that Claimant has

not established his entitlement to this.

F. Whether Claimant is entitled to permanent partial disability benefits.

Claimant has contended that he is entitled to an impairment rating and attendant

permanent partial disability benefits.  Respondent has disputed this.

In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own

impairment rating in the absence of a physician-assigned impairment rating.  See also

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-
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522(g) (Repl. 2002), the Commission adopted the AMERICAN MEDICAL ASSOCIATION,

GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA

Guides”) as an impairment rating guide.  See AWCC R. 099.34.  A determination of the

existence or extent of physical impairment must be supported by objective and measurable

physical or mental findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002).  “Objective

findings” are “those findings which cannot come under the voluntary control of the patient.”

Id. § 11-9-102(16)(A)(i).  Permanent benefits are to be awarded only following a

determination that the compensable injury is the major cause of the disability or

impairment.  Id. § 11-9-102(4)(F)(ii)(a).  “Major cause” is defined as “more than fifty

percent (50%) of the cause,” and a finding of major cause must be established by a

preponderance of the evidence.  Id. § 11-9-102(14).  Any medical opinion must be stated

within a reasonable degree of medical certainty.  Id. § 11-9-102(16)(B).

In assessing his entitlement to a rating, I note that his October 26, 2010 lumbar MRI

reflected that he suffered an annular tear at L5-S1.  In Coleman v. Pro Transportation,

2006 AWCC 48, Claim No. F210837 (Full Commission Opinion filed March 14, 2006),

rev’d on other grounds, 97 Ark. App. 338, 249 S.W.3d 149 (2007), the Commission wrote:

Even if the compensable injury was the major cause of the degenerative
bulging and annular tear, there is no provision in the Guides for assigning
permanent impairment based on an annular tear.  Moreover, the
Commission in previous cases has cited expert medical testimony indicating
that an annular tear cannot form the basis for an impairment rating pursuant
to the Guides.

(Citations omitted).  As alluded to above, the Arkansas Court of Appeals reversed, finding

that Claimant was entitled to a lumbar rating.  Coleman v. Pro Transportation, 97 Ark. App.

338, 249 S.W.3d 149 (2007).  In so doing, however, the court did not reject the
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Commission’s holding that, standing alone, an annular tear cannot form the basis for a

rating.  Rather, the court credited the testimony of the opining physician that spondylosis

(along with subjective findings, which the court stated were insufficient by themselves to

support a rating) was present as well.  Thus, the Court of Appeals’ decision in Coleman

is distinguishable from the case at hand.  Claimant’s annular tear does not permit the

awarding of an impairment rating, and permanent partial disability benefits therefor.

But Claimant also suffered what his MRI report described as a “minimal posterior

annular bulge” at L5-S1.  I find that the evidence preponderates that Claimant is entitled

to a five percent (5%) rating under Table 75, Disorder II(B), for a disc lesion that is

“[u]noperated on, stable, with medically documented injury, pain, and rigidity associated

with none to minimal degenerative changes on structural tests such as . . . magnetic

resonance imaging.”  (Emphasis in original)  In making this award, I find that Claimant’s

compensable back injury is the major cause of his impairment.

G. Whether Claimant is entitled to wage loss disability benefits.

Claimant has asserted that as a result of his compensable injury, he is entitled to

wage loss disability over and above his impairment rating.  Respondent disputes that he

is entitled to wage loss disability benefits.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).
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As discussed supra, Claimant’s compensable lower back injury is an unscheduled

one.  For that reason, his entitlement to wage loss disability benefits is controlled by Ark.

Code Ann. § 11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

The term “permanent total disability” is defined in the statute as “inability, because

of compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”  Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).  The wage loss

factor is the extent to which a compensable injury has affected the claimant’s ability to earn

a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).

In considering factors that may impact a claimant’s future earning capacity, the

Commission considers his motivation to return to work, because a lack of interest or a
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1Claimant testified that he “moved up to auxiliary when I had to bump for a
layoff.”  He has included records reflecting this change as part of his Exhibit 2.  This
apparently is wholly unrelated to his compensable injury.

negative attitude impedes the assessment of his loss of earning capacity.  Id.  The

Commission may use its own superior knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine wage-loss disability.  Oller v.

Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code

Ann. § 11-9-102(4)(F)(ii) (Supp. 2011) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

Claimant testified that he is still working at IC.  No evidence was offered to show

that he has suffered any diminution in income as a result of his compensable back injury.1

For that reason, he has not shown his entitlement to wage loss disability benefits.

H. Whether Claimant is entitled to a controverted attorney’s fee.

As the parties have stipulated, Respondent has controverted this claim, including

Claimant’s entitlement to permanent partial disability benefits, in its entirety.  His attorney
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is thus entitled to a controverted attorney’s fee on all indemnity benefits awarded to him

herein, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondent is hereby directed to pay/furnish benefits in accordance with the

findings of fact and conclusions of law set forth above.  All accrued sums shall be paid in

a lump sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondent in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


