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A hearing was held before Administrative Law Judge CHANDRA L.
BLACK, in Batesville, Independence County, Arkansas. 

The claimant was represented by The Honorable M. Scott Wilhite, 
Attorney at Law, Jonesboro, Arkansas.  

The respondents were represented by The Honorable Joseph H.
Purvis, Attorney at Law, Little Rock, Arkansas.
   
                            STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 1,

2012, in Batesville, Arkansas.  A Prehearing Order was previously

entered in this case on May 21, 2012. 

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order, or at the start of the

hearing.  The following stipulations are hereby accepted: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.  

2.  The employee-employer relationship existed on November

17, 2011. 

    3.  The claimant’s average weekly wage at the time of the

alleged incident was $1,039.72.  The claimant’s weekly temporary
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total disability rate is $575, and his weekly permanent partial

disability rate of $431.  

     4.  This claim has been controverted in its entirety.

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated at

the hearing were as follows:

1.  Compensability of claimant’s bursal inflammation

condition, which developed into a staph infection of the left

elbow.

2.  Reasonable and necessary medical and related expenses.

3.  Temporary total disability benefits from November 18,

2011, until a date yet to be determined.

     4.  An attorney’s fee.

     The claimant’s and respondents’ contentions are set out 

in their respective Responsive Filings. Said contentions are

hereby incorporated herein by reference.         

     The documentary evidence submitted in this case consists of

the hearing transcript of August 1, 2012, and the documents

contained therein.  The claimant’s Oral Deposition of January 31,

2012, and Dr. J.D. Allen’s Oral Deposition of April 24, 2012, were

also made a part of the record.  These are retained in the

Commission’s file.   

     The following witnesses testified at the hearing: the 

claimant and Elizabeth Anne Arter. 
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                           DISCUSSION

          The claimant has an eleventh grade education, and his GED. 

He began working for the respondent-employer on March 10, 2010.

According to the claimant, he drove a truck and delivered bread to

various warehouses.  Generally, his working hours were from late

afternoon to early morning.  The claimant worked approximately

twelve hours a day.  He drove routes to Jackson, Tennessee, with

stops in Memphis.  The claimant worked solo.

     He denied any physical limitations before November of 2011 

that prevented him from performing his job.  However, the claimant

verified that prior to this time, he suffered from high blood

pressure and diabetes.  According to the claimant, these conditions

are controlled by diet, exercise, and oral medications.

     The claimant denied any medical treatment or any limitations

with respect to his left elbow prior to November 17, 2011.  He also

denied having taken any over-the-counter medications for any

problems relating to his left elbow.

     With respect to his alleged incident of November of 2011, the

claimant explained:

Q. All right.  So go on and tell us what happened while you
were in Jackson, Tennessee.

A. I always sort my, the new bread first and get it done and
out of the way and then I load my empties and then I go over
and -- the stale are supposed to be stacked but if it’s not
stacked we go ahead and stack it up so it’s got to be a
certain height to reach the strap.  There’s things on the side
of the trailer for the strap tie downs.  And I was stacking
the stale up and there’s kind of an enclosed area.  There’s
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not a whole lot of room and I was stacking the stale up to get
it up to the stack height which is 15 trays and I banged my
elbow on the -- one of the stacks that I was picking up off
the floor and stacking them on. 

Q. Okay.  Now, tell me what kind of shirt or what were you
wearing on your upper body?

A. A tee shirt.

Q. All right.  Was your left elbow exposed?

A. Yes.

Q. Okay.  So you had no shirt over it?

A. No.

Q. All right.  And then tell me exactly what your left elbow
hit.

A. The trays of bread come in, they’re just a plastic tray
that has handles on the ends and it’s just a square box and
when I hit my elbow it was like the corner of a table,
basically, you know, a box.

Q. And what did you think about that?

A. Honestly, it hurt like hell.

Q. What did you do about it?

A. I just kind of shrugged it -- and rubbed on it, you know,
and tried to go on and finish up because my time, you know,
once I finish up going home was it.

     According to the claimant, this incident occurred between 

11:00 p.m. and midnight.  The claimant testified that he finished

stacking the stale bread and loaded it on the trailer, and then

stopped back by West Memphis at a thrift store and unloaded all the

stale bread there.  After this, the claimant drove to Batesville.

Once the claimant completed his shift, and arrived in Bateville, he

then drove home to Swifton.  The claimant testified that he got
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home around 3:30 a.m. or 4:00 a.m., on November 18, 2011.

     Upon further questioning, the claimant explained:

Q. All right.  Tell me between the time, let’s say you got
back in your truck in Jackson, Tennessee, and the time you’re
getting home, did you notice anything different about your
left elbow?

A. Just it was sore, you know, where I had bumped it, you
know.  And I didn’t really think a whole lot about it, you
know, I bumped it, you know, people bump their elbows and
knees and -- all the time and I thought, well, that’s going to
be a sore spot.

Q. Okay.  Did you think you could work through it and it
wouldn’t be a problem?

A. Yes, sir.

Q. Okay.  Now, I want to be very specific about this.  This
happened November 17th, 2011.

A. Yes, sir.

     The claimant denied having hit or bumped his left elbow in a

similar manner some forty-eight hours before this incident.

According to the claimant, he called his supervisor, Taylor, around

8:00 a.m. or 9:00 a.m., on November 18, 2011.  The claimant

testified that he told Taylor he bumped his elbow and it was

hurting, and if it continued to hurt he was going to go see a

doctor.  

     He sought treatment for his elbow from ARcare on November 

18, 2011 because it was swollen and he was worried about it.  The

claimant arrived at ARcare around 10:00 a.m., some ten to twelve

hours following the alleged incident.  At this time, the claimant

stated that his was experiencing extreme pain of the elbow, and it
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was swollen to about the size of a grapefruit.  

      According to the claimant, he told the people at ARcare that

he bumped his elbow on a stack of stale bread trays.  He admitted

that he was aware that the medical records do not state anything

about him bumping his elbow.  The claimant was accompanied to

ARcare by his wife.  However, the claimant verified that he was

sure that he told Arcare medical personnel/representatives about

this incident.  The claimant did not receive any treatment for his

elbow at ARcare.  Instead, they referred the claimant to the

emergency department at the hospital in Batesville on that very

same day.

     The claimant arrived at the hospital around 11:00 or 

11:30. He saw Dr. Craig Pickren around 12:30.  Specifically, the

claimant stated:

Q. Okay.  We also looked through these records earlier today
and it says that you did have pain, swelling and redness to
the left elbow, but it says, denies injury.  Can you think of
any reason it’d say that in the medical?

A. I have no idea.

Q. Did you -- did you explain to anyone there at the
Batesville Emergency Room what had happened?

A. The admitting -- the receptionist out front at the
admissions desk, I told her that I had bumped it at work and
there was no waiting whatsoever.  When I told her that, she
took me right on into triage.

Q. Okay.

A. And then I told the triage nurse, you know, she asked me
what happened, I told her I bumped it at work.  

Q. And was anyone with you when you went to -- when you were
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receiving that medical care?

A. Anne, my wife was.

Q. Okay.  Now, what did they do for you at the emergency
room on the 18th?

A. I think they call it an I and D.  I think they cut it
open and drained all the swelling out of it, the fluid or
whatever.

Q. Okay.  And so this -- if this was close to noon, this is
close to 12 hours since the -- since the bumping incident.

A. Yes, sir.

Q. How had the swelling changed, if at all?

A. It was just hard, rock hard.  I mean I hadn’t ever hurt
like that before.

Q. Was it bigger than say a softball?  Was it swelled bigger
than a softball?

A. Yeah, it was swollen up like a softball.

Q. Okay.  And so they lanced it or cut it open?

A. Yes.

Q. Did they do anything else?

A. They cleaned it, they flushed it and then they packed it
full of, I guess antibiotic gauze and they took a culture, I
guess, a swab of it.

    The claimant had a follow-up visit at White River Medical

Center on the following Monday.  They referred the claimant to Dr.

Allen.  The claimant treated with Dr. Allen for several months for

his elbow condition.  However, as of the date of the hearing, the

claimant was no longer treating with Dr. Allen.  He verified that

Dr. Allen took him off worked for several months.  The claimant

denied that he could do his job using just one arm.  He also denied



-8-

having worked since November 18 of last year.  The claimant 

admitted to taking photographs of his elbow and providing them to

his attorney. These photographs were taken from the day the

claimant went to the ER, until they removed the pump some six or

seven months later.             

     According to the claimant, he has undergone three surgeries 

to his elbow.  The claimant stated that if he sleeps with his arm

bent it is hard to straighten on account of the tendons. The

claimant verified that he is unable to open a soda bottle, and his

strength is decreased.  The claimant is right-handed. 

     The claimant testified:

Q. Okay.  And you did report it in to your boss?

A. Yes.  

Q. And –

A. Before and after the ER visit.

Q. Okay.  So, I know you said you told him sometime that
morning when you first got up.

A. Yes.

Q. And then when did you tell him again?

A. I went by there and seen him.

Q. Okay.

A. Before I went to the ER.

Q. All right.  Now, when you were in Jackson, Tennessee
between 11:00 and 12:00 on November 17th, that night, was
there anyone else there that you could report this little
bumping incident to?

A. No, sir.
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Q. All right.  Was there anyone that you saw with your
employer from the time you bumped your left elbow until the
time you were off work early in the morning hours November
18th?

A. No, sir.

Q. All right.  So you didn’t see any other employee?

A. No.

Q. Who was your supervisor?

A. It’s either Taylor Bollington (phonetic) or Michael
Hicks.

Q. Okay.  Were you instructed to call Taylor if something
happened of this type?

A. Yes.

Q. And is that what you did?

A. No.  I called him when I woke up.

Q. Okay.  

A. I didn’t think nothing of it. 

Q. Okay.  When you say you didn’t think anything of it, did
you think the bumping incident was just some minor situation
you weren’t going to have to turn in as a workers’ comp
injury?

A. Yes, sir.

     The claimant underwent two surgeries to his elbow in 

Batesville, and one surgery in Jonesboro.  He paid for these

medical bills through his health insurance.  According to the

claimant, he believes that he could return to work now.  He stated

that he became able to work during the last two or three weeks.

The claimant verified that he wishes to return to work.  However,

he verified that he was fired on June 1, (2011).  



-10-

     On cross examination, the claimant again maintained that he

told medical personnel about the incident of bumping his elbow the

night before.  However, he does not know why this information is

not contained in the medical records although he told them about

the incident.  

     Under further questioning, the claimant testified:

Q. All right.  And you told me you discovered that, at
pages, oh, what did I say, 65 through 72 of your deposition,
which I think is Exhibit J, that you came to the realization
that there was a difference in comp and Blue Cross/Blue Shield
and then -- look back at that very first sheet -- no, I take
that back.  Look for the next which is Exhibit D, I believe it
is, and it’s a little document -- a handwritten document
signed by somebody named M. Younger.  Do you have that
document?  Right there.  There we go.  Look at this.  This is
a handwritten statement and it says, date of injury up at the
top, does it not?

A. Yes.

Q. And it looks like somebody had 17 and then they tried to
make it an 18.  Now, that’s not your handwriting, is it?

A. No.

Q. Okay.  How did this document come about?  Didn’t you go
back to the folks at White River and tell them that this was
a workers’ comp injury?

A. It was an ongoing thing with them about the injury.

Q. Now, when you say ongoing thing, we know that the records
from the ER didn’t reflect any injury and the records from the
ER deny the injury specifically even though you say now that
you told them how you had hurt yourself, but, now, this says,
patient says he was stacking trays, bumped and hit his elbow,
rupturing bursa sac on the elbow about midnight on the 17th.
Well, what’s the date of this little amendment, this little
change up?

A. It looks like the 25th.

Q. Twenty-fifth.  Now, that would have been a week after
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this happened, would it not?  And it would have been after
you’d gotten out of the hospital, right?

A. Yes.

Q. And then you had the road to Damascus revelation while in
the hospital that there was a difference in what you would owe
if it were Blue Cross/Blue Shield as opposed to workers’ comp;
isn’t that right?

A. It’d been about the time that I got out, yes.

Q. Uh-huh.  And you realized then that if this was a
workers’ comp, you weren’t going to owe for any of these
medicals, right?

A. No.  I knew it was workmen’s comp.

Q. I see.  Okay.  But the fact is none of these records
reflect it.  Well, look back over on Exhibit A.  There’s a
second page there, while we’re talking.  It says addendum.  Do
you see that?

A. Yes.

Q. All right.  Well, what day is the addendum date?

A. The 30th.

Q. The 30th.  So that’s five days after this other little
adjusted record over at the White River Medical System and
this is back at ARcare.  Now, again, you told us that you told
ARcare right off the bat on the morning of the 18th that you
had bumped your elbow on the job, right? 

A. Yes.

Q. Well, this is an addendum, what, 12, 13, days later on
the 30th.  It says, addendum, on visit of 11/18, he had struck
his left elbow on 11/17 while on bread trays but didn’t pay
much attention to it.  Well, where did they get that
information?  Wasn’t this you going back to ARcare asking them
to change their records?

A. No, sir.

Q. Why would they say that?

A. I never asked them to change their records.
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Q. Why would this -- why would this have come about?  Why
would this have been an addendum?

A. I don’t have a clue.

Q. You never made any contact with those folks?

A. No, sir.

     The claimant admitted that he requested a letter from Dr. 

Allen stating that his elbow injury occurred at work.  According to

the claimant, he requested this letter because the lady(insurance

adjuster) told him he needed the letter to show that his elbow

injury came from work.         

     Under further cross examination, the claimant testified:

Q. That’s found at page 26 of the deposition so after you
finish here, Mr. Arter, you might want to sit down and take a
look at that deposition.  But your testimony is that you
picked up the staph infection in a seven-hour period from the
time you say you bumped your elbow until the time you awakened
on the morning of the 18th with a red swollen arm and elbow.
Is that your testimony?

A. Yes.  I don’t how else to get it. 

Q. Okay.  

A. I’m not a medical professional, I don’t –

Q. But you don’t -- you don’t think it could have been on
you and you could have picked it up somehow, some way, days,
weeks, before?

A. I don’t have a clue.  I’m not a medical professional.  I
don’t have a clue –

Q. The doctor would know that, would he not?

A. Yes, he would.  I guess.

     On redirect examination, the claimant explained:
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Q. All right.  And who did you tell -- before you ever went
to the doctor, who did you tell you had this incident at work?

A. Taylor.  I called him.

Q. And who were you supposed to tell?

A. Taylor.

Q. And what was his title?

A. He’s a terminal manager.

Q. And did you have any thought process at that point of how
much it’s going to cost you if you put it on one insurance
versus the, if it was coverage from some another insurance?

A. I didn’t care.  As long -- you know, I was hurting so
bad, I didn’t care.

Q. Okay.  And why did you call him that morning before you
went to the doctor to tell him?

A. Because you’re supposed to.

Q. Okay.  And why did you actually file this claim?

A. Because I got hurt at work.  I bumped my elbow at work
and Taylor told me, said, well, it’s workmen’s comp, we’ll
fill out the paperwork on it.

Q. Okay.  Now, Mr. Purvis brought up an interesting record
and it’s probably in both of our exhibits.  I tried not to
duplicate.  But I may have.  Apparently, Judge, I apologize.
I didn’t number my pages but I think it’s page eight of my
medical exhibit.  Mr. Purvis asked you a question about that,
Alvin.  Apparently, it’s dated 11/25 and it’s from some White
River health person who’s got an initial M, last name Younger,
and was that -- the 25th is that a date you were still in the
hospital?

A. The day after I got out of the hospital.

Q. Okay.  And did you talk to someone named Younger about
this –

A. I was doing my IV antibiotics.  I done five weeks of IV
antibiotics.
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Q. Okay.

A. And she was the one that come in there and tried to
follow up on everything.  And she asked me about the accident
report.  And I said I never filled one out.  She said why not?
I said, well, I don’t know.

Q. Okay.

A. I filled one out at the SNL, the office.  They filed it.
I took a post accident drug screen at SNL for Arcare.

Q. Is there any information on that page that is your
handwriting?

A. None.

Q. Okay.  It says you ruptured your bursa sac in your elbow.
Is that your understanding of what you did?

A. Yes.

Q. Okay.

A. That’s what everybody told me from Dr. Pickren to Dr.
Allen to every doctor I seen at the wound clinic.

Q. And when it says that this became infected after you had
that injury –

A. Yes.

Q. When you went into the doctor on November the 18th, was
the skin broken?

A. Yes.

Q. Okay.  Before this bumping incident the night of November
17th, whether it’s late that night or the early morning hours
of the 18th.  I’m not sure if we’ve established whether it was
before midnight or after, but was the skin broken on your left
elbow before that incident?

A. No.

Q. Okay.  Do you know any way that the skin could have
gotten broken other than that incident?

A. No, sir.
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Q. Okay.  Now, when it’s -- I know we talked about the
medical reports in the pages three and four of our medical
exhibit.  It says, denies injury.  Did you make a big deal
about the fact that you bumped your elbow?  I mean, did you
report every single bump and --

A. No.

Q. -- kick your shin, things of that type to your employer?

A. No, sir.

Q. All right.  Was this something that appeared to be minor,
initially?

A. Yes.

Q. It became a big deal, though, didn’t it?

A. Yes, it did.

Q. Any idea why it would say denies injury?

A. I have no clue, no idea.

     On recross examination the claimant responded:

Q. Looking at Exhibits A and B and C, which are the records
from ARcare, and Dr. Pickren’s records and the records from
the ER, do you see anything in any of those records that
indicate any sort of cut on your elbow on the morning of the
18th when you went in there?

A. I don’t know what some of these words mean.

Q. Okay.  I will represent to you that I don’t and I think
the records speak for themselves.  

     Elizabeth Ann Arter was called as a witness on behalf of the

claimant.  She is the claimant’s wife.  The couple has been married

for over some two years.  According to Mrs. Arter, on the morning

of November 18, 2011, around 7:00 or 7:30, the claimant told her

his arm was hurting, as she was preparing to leave for work.  At

that time, she verified that the claimant’s arm was red and
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swollen.  Mrs. Arter maintains that the claimant told her he bumped

his elbow the night before.  She admitted that she works for ARcare

as a medical receptionist.  Mrs. Arter testified that the claimant

told Greg Mills and Dr. Pickren that he bumped his elbow.  She also

testified that the claimant told the triage nurse and the

receptionist checking him in at White River Medical Center that he

bumped his elbow. 

     Specifically, Mrs. Arter testified:

A. But the triage nurse, I don’t know if it was more
important what she was answering on the phone but she didn’t
take down, like we was trying to tell her his history, you
know, and she kept interrupting on the history part so, I
mean, I don’t know what she put in her documentation or
anything.

Q. So if it says in here denies injury, that’s just not
true.

A. No, sir, that’s not true.

Q. Okay.  You never said Alvin did not have an injury?

A. No.

     She admitted that she was not at home when the claimant  

called Taylor and reported the situation.  

     A review of the medical evidence demonstrates that the 

claimant was seen at ARcare, in Swifton, on November 18, 2011.  The

claimant underwent evaluation by Greg Mills, PA.  At that time, the

claimant complained of swelling of the elbow.  Mr. Mills assessed

the claimant as having an abscess.  The claimant was treated with

an ice pack and referred to the ER at Batesville.  There is an

addendum to this report, and it is dated November 30, 2011.  Mr.
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Mills wrote:

On visit of 11-18-11 he had struck his l elbow on 11-18-11
while at work on bread trays, but did not initially pay much
attention to it until his elbow swelled the next day and had
excruciating pain.        

    The claimant saw Dr. Craig Pickren, at White River Medical

Center, on November 18, 2011 due to upper extremity pain of left

elbow.  

Information Source: Patient
    Stated complaint and location of symptoms from triage: Pt.

states he woke up this a.m. and he had pain, swelling, redness
to left elbow.  Denies injury.  Left elbow appears swollen,
red, warm to touch.  Was seen at ArCare Clinic and sent here
for follow-up.

On November 21, 2011, the claimant underwent surgery by Dr.

J.D. Allen.  The claimant had a preoperative and postoperative

diagnosis(es) of “septic olecranon bursitis, left elbow.”  Dr.

Allen performed “bursectomy with incision and drainage and

application of wound VAC.”

     A Workman’s Comp form on the letterhead of White River 

Health System was completed on November 25, 2011, by M. Younger.

This reports appears to state a date of injury as being November 17

or 18.  The description of accident/event states, “Pt. states he

was stacking trays & bumped & hit his elbow rupturing the bursa sak

in his elbow this happened about midnight of the 17th.”

     On December 1, 2011, Dr. J.D. Allen wrote:

To Whom it May Concern:  Patient’s elbow became infected after
his injury was incurred on November 18, 2011.  

     There is unauthored note written on the letterhead of Medical
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Park Orthopaedic & Sports Medicine Clinic, at Batesville.  This

note reads:

ORDERED: 12/5/2011  08:44 AM

ORDERS: to whom it may concern [sic]: patients elbow became
infected after his injury on 11-17-11.

     The claimant saw Dr. Allen on December 22, 2011 for follow-up

care of his elbow surgery.  At that time, the claimant stated he

was at work and bumped the elbow on a stack of bread trays on

November 17, 2011 around 11:30 p.m.  The claimant continued to

treat with Dr. Allen.

     On March 13, 2012, Dr. Allen stated in a Quick Note that the

claimant presented for a postoperative visit following a

debridement of infected bone with debridement of full thickness

wound plus application of wound VAC on December 28, 2011.  At that

time, Dr. Allen restricted the claimant to one-handed duty, of no

repetitive movement, lifting, or pushing/pulling, for two months.

     Photographs of the claimant’s left elbow condition were 

admitted into evidence.

     The claimant’s deposition was taken on January 31, 2012.  

He gave a brief history of his prior work experience. The claimant

also gave a description of his alleged work-related incident of

November of 2011.  The claimant denied cutting his elbow.  However,

he stated that he skinned it, and it bleed a little.  According to

the claimant, he wiped his elbow with a paper towel.  After this,

the completed his shift.
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    Dr. J.D. Allen’s deposition was taken on April 24, 2012.  He

has an orthopedic clinic in Batesville.  He verified to having

treated the claimant’s left elbow.  

     Upon being questioned by the respondent’s attorney, Dr. Allen

opined the following:

Q: How long would it take from an exposure - -well, let me
back up.  I gather this fellow or anybody could pick up
a staph infection from next to anything.

A: Yes, sir.

Q: And how long would it normally be from the time of the
actual initial exposure to staph til you do what this
fellow did, which is wake up with a red, swollen arm with
a pustule and the problems that he had?

A: I mean, it would just be a guess.  But I -- you know, a
matter of certainty a couple of days probably, to really
set up shop.  I would think from the time you got an
inoculum, it might be almost inconsequential to begin
with any you wouldn't notice until it reached a certain
critical point where it really began to generate some
type of response, i.e., abscess or a pustule development
or cellulitic, you know where you just get cellulitis
from the organism.  And the timing of that -- I mean,
I've seen them happen within 24 hours of an inoculum.
And I've seen them happen, you know, several days down
the road.  It just, again, it depends on how big of an
inoculum you get and where it is.

     Upon further questioning, Dr. Allen testified:

Q: If he had bumped his elbow and ruptured the bursa sac,
would you expect him to have told the folks at -- first
of all, what sort of blow would it take to rupture a
bursa sac?

A: Well, you don't really rupture it.  It just causes a
breakdown in the skin.  Even though you don't see a break
in the skin, it does something to offer the skin's
ability to resist bacteria.  And it invades that bursa.

Q: Yes, sir.
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A: And –

Q: Would you expect him to have recalled that when he went
to the ER on the morning he woke up with this arm, if in
fact, that had happened the night before?

A: I would think probably he would remember some type of
event that may or may not have precipitated all of this
mess.  I don't - -

Q: All right.

Regarding Dr. Allen’s letter of December 1, 2011, he admitted

that he was not present when the claimant’s alleged injury to his

elbow occurred on November 18, 2011.  Dr. Allen admitted that the

information came from the claimant.  According to Dr. Allen, all he

did was just document it in the record because the claimant said

his injury started from a blunt trauma.  However, Dr. Allen stated

that the information may have come from the claimant’s wife, he was

unable to recall if it was her who brought it up or whether it was

the claimant.

     Upon being questioned by the claimant’s attorney, Dr. Allen

testified:

Q: And obviously you're not here judging credibility and you
don't -- you weren't at the facility on the 17th.  And
we're not asking those kinds of questions.  But I guess
what I'm really trying to get to is the most likely
cause.  If no other trauma to that elbow can be
identified within 24 hours, two days, from the time that
he presented himself on the 18th of November, what do you
think we can  -- how can we identify a cause of that
problem if it's not this situation where he bumped his
elbow?

A: I don't know that you can.  I mean, I really don't.  And
even if he had bumped his elbow, there's no guarantee
that was the triggering event.  I mean, it may have been
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something that happened a couple of days before that,
that was -- I mean that's my dilemma is that it could
have happened two or three days before that and he did
not recognize that blunt trauma either.  I mean, you
know, so it's -- you've got me sitting on the end of a
pin trying to say which way the wind's blowing. 

                           ADJUDICATION

      Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i)An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]

    A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant's burden of proof shall be a 

preponderance of the evidence.  Ark. Code Ann.§ 11-9-102 (4)(E)(i).

     The instant claimant maintains that on November 17, 2011,  

he suffered a compensable injury to his left elbow, in the form of

bursal inflammation, which developed into a severe staph infection.

     However, based on the record before me, I find that the 

claimant failed to prove by a preponderance of the credible

evidence that he sustained an injury to his left elbow on or about

November 17, 2011, arising out of and in the course of his

employment.  Hence, the claimant’s account of the incident is not

corroborated by the initial medical reports.  In addition to this,
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the medical records are inconsistent and confusing.  As a result,

I find that the claimant was not a credible witness.  For this same

reason, I attach minimal weight to Mrs. Arter’s testimony.  

     In the present matter, the claimant drove a bread delivery

route for SNL Distribution to east Arkansas and as far as Jackson,

Tennessee.  The claimant’s testimony demonstrates that on November

17, 2011, around 11:00 p.m. or 11:30 p.m., while in Jackson,

Tennessee, he bumped his elbow on the corner of a plastic bread

tray.  The claimant completed his shift around 3:00 a.m. The

claimant testified that around 7:00 or 7:30 a.m.(on November 18,

2011), he awoke to severe pain and swelling of the left elbow.  He

testified that he notified his employer of the condition of his

elbow.  

     Thereafter, the claimant sought treatment from ARcare for his

elbow condition at 10:00 a.m., on November 18, 2011. According to

these notes, the claimant complained of a severe onset of left

elbow and arm pain.  Although the claimant maintains that he told

medical personnel at ARcare about his alleged work-incident, the

progress report from ARcare dated November 18, 2011 does not

mention the incident.  However, there is a November 30, 2011

addendum to these progress notes, which was authored by Mr. Greg

Mills.  In this addendum, Mr. Mills states that “on the claimant’s

visit of November 18, 2011, he had struck his elbow on a bread tray

while at work on November 17, 2011.” On cross examination, the

claimant denied having asked ARcare to change their records.  His

testimony demonstrates that he does not have a clue as to why this
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addendum was made.  However, he admitted that he requested the

letter from Dr. Allen stating that his injury occurred at work. 

     The claimant was also seen that same day on November 18, 

2011, at the ER of White River Medical Center due to pain of the

left elbow.  The emergency department triage notes demonstrate that

the claimant denied any injury to his elbow. The record

demonstrates that while at the ER, the claimant was evaluated by

Dr. Pickren. Although the claimant and his wife both testified that

the claimant reported the injury to Dr. Pickren, his notes state 

that the claimant denied an injury.  The claimant also testified

that he told the receptionist at White River Medical Center about

his injury, but there is no documented record of this reporting. 

     The first documented complaint of an injury was not made until

November 25, 2011, some seven days after the alleged incident.  At

that time, the claimant reported a workers’ compensation injury to

M. Young, an employee/representative of White River Medical Center.

The claimant reported having injured/bumped his elbow while

stacking trays on November 17, 2011.

    It appears that on or about November 21, 2011, the claimant

began treating with Dr. Allen due to his left elbow condition.  At

that time, Dr. Allen performed surgery to the claimant’s left

elbow, in the form of “bursectomy with incision and drainage and

application of wound VAC.” The claimant had a preoperative and

postoperative diagnosis of “septic olecranon bursitis, left elbow.”

Although the claimant maintains that he reported an injury to Dr.

Allen, there is absolutely no mention of an injury in any of Dr.
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Allen’s clinical notes until December 1, 2011.  At which point, Dr.

Allen states in a letter/addendum that the claimant’s elbow became

infected after his injury was incurred on November 18, 2011.     

    Upon being questioned about why each of the above medical

persons failed to make initial notation of his reporting of an

injury, the claimant stated that he had no clue why they failed to

do so.  The only explanation the claimant’s wife had to offer was

with respect to the ER triage nurse’s failure to do so.  According

to Mrs. Arter’s testimony, this person was interrupted by her phone

several times while completing the claimant’s history of injury.

Assuming this person failed to record the claimant’s injury, why is

it that four other medical persons failed to document an injury, or

either stated the claimant denied an injury.  

     Dr. Allen’s deposition testimony demonstrates that his 

letter of December 1, 2011 is based on information received from

either the claimant or his wife wherein he stated that the

claimant’s elbow became infected after his injury of November 18,

2011. Because Dr. Allen’s opinion is based on an inaccurate history

given to him by the claimant and/or his wife, I attach no weight to

his expert opinion of December 1, 2011.

     However, Dr. Allen essentially opined during his deposition

testimony that it would have taken anywhere from twenty-four hours

to a week from the time of the claimant’s inception of the staph

infection, for the claimant’s elbow to have gotten like it was on

November 18, 2011, which was swollen to the size of a grapefruit,

red, and extremely painful.  No expert opinion to the contrary was
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presented. Accordingly, I attach significant weight to the

claimant’s treating physician’s opinion, there being no expert

opinions to the contrary, considering the condition of the

claimant’s elbow on the morning of November 18, 2011, which was

red, swollen, and painful elbow, and because only about eight hours

had lapsed since the alleged incident until the time he awoke on

the morning of November 18, 2011.

      In light of all of the foregoing, it would require conjecture

and speculation to conclude the claimant injured his left elbow

while working November 17, 2011, as a result of having bumped his

elbow on the corner of a plastic bread tray. Conjecture and

speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W. 2d

692 (1991).  Dena Construction Co. v. Herndon, 264 Ark. 791, 575

S.W. 2d 155 (1979).

    To summarize, considering that the claimant failed to make

initial reports of an injury to at least five different medical

persons, the addendums, that there is no documented report of any

injury with the bread trays until some seven days after the alleged

incident, in light of the expert opinion of Dr. Allen relating to

the incubation period of staph, and due to all of the other

foregoing reasons, I find that the evidence in this case fails to

establish by a preponderance of the credible evidence that the

claimant’s left elbow condition occurred during and in the course

of his employment on November 17, 2011.  Therefore, this claim is

hereby, respectfully denied.        



-26-

               FINDINGS OF FACT AND CONCLUSIONS OF LAW   

    On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in accordance

with Ark. Code Ann. §11-9-704.

    1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed 
    on or about November 17, 2011, and at all other    
    relevant times.

        
     3.  This claim has been controverted in its entirety.  
    
     4.  The claimant’s weekly temporary total disability
         rate is $575 and his permanent partial disability
         rate is $431.  
           
     5.  The claimant failed to prove by a preponderance of 
         the credible evidence that he sustained a compensable   
         injury to his left elbow during and in the course of his
         employment with the respondent-employer on November 17, 
         2011.          

6.  All issues not litigated herein are reserved under the 
         Arkansas Workers’ Compensation Act.

                           ORDER

     For the reasons discussed herein, I find that this claim must

be, and is hereby, respectfully denied and dismissed.     

     IT IS SO ORDERED.

__________________________
CHANDRA L. BLACK
Administrative Law Judge
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