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STATEMENT OF THE CASE

On February 23, 2012, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted on

February 2, 2012, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a part

of the record herein without objection, subject to any modifications made at the

full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all relevant
times, including August 10, 2009.
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3) On August 10, 2009, the claimant sustained a compensable injury
to his right ankle.

4) The claimant’s compensation rates are $550.00 per week for
temporary total disability and $413.00 for permanent partial
disability.

The sole issue now before the Commission for determination is whether

the claimant is entitled to additional medical treatment. 

At the full hearing, the claimant contended he sustained an admittedly

compensable right ankle injury on August 10, 2009.  The claimant contends he

is presently under the care of Dr. Olive, who has recommended additional

surgery.  An MRI scan indicates objective findings of thickening and scarring

which Dr. Olive has clearly indicated to be related to the claimant’s compensable

injury.  The claimant contends the respondents have failed or refused to

authorize the recommended surgery and requests temporary and total disability.

These matters have been controverted for purposes of attorney’s fees.

The respondents contended at the full hearing that all appropriate benefits

have been paid in regard to this matter.  Respondents contend the claimant

underwent an MRI on June 15, 2010, indicating no objective findings.  Dr. Olive

has recommended surgery despite these negative findings.  The respondents

maintain surgery is not reasonable or necessary for the claimant’s compensable

injury.  Respondents contended the claimant had an independent intervening
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cause associated with a motor vehicle accident in which the claimant was

involved in May 2010.  

DISCUSSION

 The claimant testified he was hired as a “millwright” to work in the

respondents warehouse.  The claimant sustained an admittedly compensable

right ankle injury while performing his job duties on August 10, 2009.  The

claimant testified as follows regarding the incident which lead to his

compensable right ankle injury:

Q. Now, this injury that took place on August the 10th of  2009 was an
injury to your right ankle?

A. Yes, sr.

Q. Tell us what happened to you.

A. Well, about a little after four o’clock, my general foreman asked me
and my coworker to go out and cover up a couple of pulverizer machines
we just got in.  And so me and Chris went, we put tarp over the first
pulverizer, and the second one, we got it covered up, and I went to turn
and take a step on the piece of tarp, and there was a crosstie there. 
Well, when I hit – stepped on the corner of a piece of crosstie, it flipped
me.  Well, when I hit the ground, I rolled my ankle real bad.

(T. p. 12, lines 4-9)

Following the claimant’s right ankle injury, the medical records found in

Claimant’s Exhibit 1, pages 1-14, showed the claimant was treated at

Healthcare Express.  The Healthcare Express medical records show they

treated the claimant’s right ankle and prescribed him a boot to wear on his right
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ankle/foot.  Ultimately, the claimant came under the care of Dr. Robert Olive with

Orthopedic Associates of Arkansas.  The medical records show Dr. Olive first

saw the claimant on September 22, 2009, and recommended the claimant

continue to wear his “boot” and follow up in three weeks. (Cl. Ex. 1, p. 15).  Dr.

Olive also saw the claimant on October 9, 2009, and recommended continuation

of his “boot/walker” and return in two weeks to check on the claimant’s progress

(Cl. Ex. 1, p. 20).  

The claimant testified he continued to have right ankle pain and went to

see Dr. Olive on June 4, 2010.  On June 4, 2010, Dr. Olive opined the claimant

had “Probable chronic tear anterior talar fibular ligament, right ankle,” and

“Partial tear insertion of posterior tibial tendon right ankle medial aspect.”  (Cl.

Ex. 1, p. 21).  Dr. Olive then ordered an MRI of the claimant’s right ankle and

even though the MRI scan read as normal, Dr. Olive continued to opine that the

claimant had a tear in the posterior tibial tendon of the claimant’s right ankle.

The claimant testified that after his compensable right ankle injury he

attempted to return back to work for the respondents with his boot.  However,

the claimant testified his employer advised him that if he continued to wear the

boot he would be fired.  Dr. Olive opined that the claimant’s healing of his right

ankle was hampered due to him not wearing his boot.  Due to the claimant’s

continued problems with his right ankle, Dr. Olive on August 2, 2010,

recommended surgery.  (Cl. Ex. 1, p. 24).  The claimant testified the respondent
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carrier wanted him to see Dr. Stewart for a second opinion regarding treatment

of his compensable right ankle injury.  The medical records show the claimant

first saw Dr. Stewart on October 8, 2010, as evidenced in Claimant’s Exhibit 1,

page 27.  Dr. Stewart ordered a CT of the claimant’s right ankle which lead to

Dr. Stewart finding loose fragments within the claimant’s right ankle.  Dr. Stewart

then recommended surgery to the remove the fragments and on December 9,

2010, the claimant underwent right ankle lateral arthrotomy with loose body

removal and right ankle medial  arthrotomy with loose body removal (Cl. Ex. 1,

pp. 32-33).

Following the claimant’s surgery in December 2010, the claimant testified

and the medical records corroborate, the claimant still had considerable amount

of pain in his right ankle.  Dr. Stewart did perform steroid injections

postoperatively in an attempt to address the claimant’s continued right ankle

pain as evidenced in Claimant’s Exhibit 1, page 38.  Dr. Stewart also

recommended physical therapy and prescribed Vimovo.  Dr. Stewart saw the

claimant on June 13, 2011 and stated, “The VIMOVO did not help.”, and that the

claimant was still having right ankle pain.  (Cl. Ex. 1, p. 40).  Dr. Stewart then

recommended an MRI on the claimant’s right ankle.  An MRI of the claimant’s

right ankle was conducted on June 27, 2011.  Dr. Stewart reviewed the MRI

results and found “MRI of the right ankle reveals a 3.6 cm split tear of the

peroneus brevis is seen.” (Cl. Ex. 1, p. 41).
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After reviewing the MRI results, Dr. Stewart saw the patient again on

July 18, 2011, and advised the claimant his recommendation was no further

surgical intervention.  At that time, July 18, 2011, Dr. Stewart felt the range of

motion and discomfort the claimant suffered was likely to be a permanent

condition.  Therefore, Dr. Stewart then found the claimant had reached

maximum medical improvement and assigned him an impairment of 14% to the

right lower extremity.  (Cl. Ex. 1, p. 44).  Because of continued complaints of

pain to his right ankle, Mr. Applegate then returned to Dr. Olive.  The medical

records show the claimant saw Dr. Olive on September 16, 2011, and at that

time he performed a steroid injection on the claimant’s right ankle.  (Cl. Ex. 1,

p. 45).  Medical records show the claimant returned to Dr. Olive on September

30, 2011, and at that time Dr. Olive reviewed the claimant’s prior MRI which

showed a 3.6 cm tear from his peroneus brevis tendon.  Dr. Olive then on,

September 30, 2011, assessed the claimant with Chronic Grade III ankle sprain

with tear of the peroneus brevis tendon.  At that time, Dr. Olive recommended

the claimant undergo “Bröstrom ankle stabilization right ankle with repair of

peroneus brevis tendon.”  (Cl. Ex. 1, p. 46).

It is the surgical repair of the peroneus brevis tendon recommended in Dr.

Olive’s September 30, 2011, report the claimant contends he is entitled.  The

claimant contends the additional surgical treatment from Dr. Olive is reasonable,

necessary, and related to his stipulated compensable right ankle injury.
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Respondents argue that the additional medical treatment in the form of surgery

by Dr. Olive is not reasonable, necessary, or related to the claimant’s stipulated

compensable right ankle injury.  The respondents also  maintain that an

independent intervening cause associated with a motor vehicle accident which

the claimant was involved in May 2010, gave rise to the claimant’s condition. 

ADJUDICATION

Arkansas Code Annotated § 11-9-508 (a) mandates that an employer

promptly provide for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury received by the employee.

What constitutes reasonably necessary medical treatment is a question of fact

for the Commission Dalton v. Allen Engineering Company, 66 Ark. App. 201,

989 S.W.2d 523 (1999).  The claimant has the burden of proof by a

preponderance of the evidence that he is entitled to additional medical

treatment.  After reviewing the evidence of this case, impartial, without giving the

benefit of the doubt to either party, I find the claimant has met his burden of

proof.  

First, it must be noted that the claimant never had any problem with his

right ankle prior to his stipulated compensable injury on August 10, 2009.

Further, the medical records show that since August 10, 2009, the claimant has

had continued complaints of right ankle pain for which none of the treatment he
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has received thus far has alleviated.  After only treating the claimant for a few

visits, Dr. Olive felt the claimant had tears in his right ankle tendon.  However,

when Dr. Olive recommended surgical procedures to explore the claimant’s right

ankle tendon, the respondent carrier then sought a different medical opinion

from Dr. Stewart.  

Dr. Stewart performed arthroscopic surgery on the claimant’s right ankle

to relieve some loose bodies but had never really helped the claimant’s right

ankle pain. Dr. Stewart conducted another MRI on the claimant’s right ankle

which did find a tear in his right ankle tendon just as Dr. Olive had suspected all

along.  Now, Dr. Olive again wants to go in and repair the claimant’s right ankle

tendon tear but respondents assert the surgery now recommended by Dr. Olive

to repair the claimant’s torn tendon is not reasonable, necessary, or related to

the claimant’s stipulated compensable injury.  I find that the surgery now

recommended by Dr. Olive in the form of right ankle repair of the peroneus

brevis tendon to be reasonable, necessary, and related to the claimant’s

stipulated compensable right ankle injury.

Respondents argue that since the claimant’s tear did not appear on the

first MRI conducted that an independent intervening cause in the form of a motor

vehicle accident in May 2010 should be attributed to the claimant’s current torn

tendon.  However, Dr. Olive specifically ruled out the possibility that the May

2010 motor vehicle accident could have caused the claimant’s current problems.
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(Cl. Ex. 1, p. 25).  Additionally, there are no medical reports or any evidence

whatsoever which  backs up the respondents’ claim that the May 2010 motor

vehicle incident was an independent intervening cause that contributed to the

claimant’s right ankle problems.  Respondents also seem to argue that because

the claimant continued to work various jobs after his stipulated compensable

right ankle injury that his subsequent work may have contributed to his current

right ankle condition.  Once again, there is nothing in the record now before the

Commission that lends support to the respondents argument. 

The credible evidence now before the Commission shows the claimant

never had any problems with this right ankle before August 10, 2009, and shows

he received little to no benefit from the medical treatment he received from Dr.

Stewart.  The claimant has a stipulated compensable right ankle injury for which

Dr. Olive has opined, before the claimant ever saw Dr. Stewart, was a tendon

tear.  After multiple visits and surgery from Dr. Stewart, the claimant continues

to have a tendon tear in his right ankle.  After reviewing all of the evidence in this

case impartially and not giving the benefit of the doubt to either party, I find that

the claimant has proven by a preponderance of the evidence that the additional

medical treatment in the form of surgery now recommended by Dr. Olive to be

reasonable, necessary, and related to the claimant’s stipulated right ankle injury.

As such, the respondents are hereby ordered and directed to pay for the
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additional medical treatment with Dr. Olive forthwith pursuant to Commission

Rule 99.30.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted as
fact.

3) The claimant has proven by a preponderance of the evidence that
the additional medical treatment in the form of surgery
recommended by Dr. Olive in his September 30, 2011, found in
Claimant’s Exhibit 1, Pg. 46, to be reasonable, necessary, and
related to the claimant’s stipulated compensable right ankle injury.

4) Therefore, the claimant has proven by a preponderance of the
evidence that he is entitled to the additional medical treatment now
recommended by Dr. Olive in the form of right ankle surgery and,
as such, said medical treatment is respondents’ responsibility,
pursuant to Commission Rule 99.30.

AWARD

The claimant has proven by a preponderance of the evidence that he is

entitled to additional medical treatment in the form of surgery by Dr. Olive.
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Respondents are liable for the additional medical treatment awarded herein

pursuant to Commission Rule 99.30.  

Respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusion of law set forth herein.  

Pursuant to Ark. Code Ann. §11-9-715 (a) (1),B (ii), attorney’s fees are

awarded “only on the amount of compensation for indemnity benefits

controverted and awarded.”  Here, no indemnity benefits were controverted and

awarded and therefore no attorney’s fee has been awarded. 

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann.

§11-9-809.  

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


