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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G002759

MARK ALVORD, EMPLOYEE                            CLAIMANT

GRAMLING CONSTRUCTION, LLC,                         RESPONDENT 

CHARTIS CLAIMS, INC.,     
INSURANCE CARRIER/TPA                         RESPONDENT 
               
                
                  OPINION FILED SEPTEMBER 4, 2012

A hearing was held before Chief Administrative Law Judge, David Greenbaum, on
July 27, 2012, in Jonesboro, Craighead County, Arkansas.

The claimant was represented by Mr. Phillip Wells, Attorney-at-Law, Jonesboro,
Arkansas.   

The respondents were represented by Ms. Melissa Wood, Attorney-at-Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on July 27, 2012, in Jonesboro,

Arkansas.  A prehearing conference was held in this claim on May 9, 2012, and a

Prehearing Order was entered in this case on that same date.  This Prehearing

Order set forth the stipulations offered by the parties, the issues to be litigated, and

their respective contentions.

The following stipulations were submitted by the parties either during the

prehearing conference or at the time of the hearing, these are hereby accepted. 

1. The Arkansas Workers’ Compensation Commission has jurisdiction of the
within claim.
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2. The employee-employer relationship existed on or about March 30, 2010.

3. That the claimant sustained compensable injuries to his right shoulder,
thoracic spine, low back, ribs, and head.

4. That claimant has been paid appropriate medical expenses, to date, together
with temporary total disability benefits, and permanent partial disability
benefits at the rates of $332.00/249.00 per week. respectively.

5. The respondents paid a three percent (3%) whole body impairment assigned
by Dr. Ron Schechter for the shoulder injury.  Since this time, the
respondents have paid an additional six percent (6%) rating for the
claimant’s thoracic spine injury.   

By agreement of the parties, the issues to be litigated at the hearing were as

follows:

1. Whether the claimant is entitled to additional permanent impairment benefits.

2. Whether the claimant sustained a hip injury, and is entitled to an impairment
for the hip.

3. The extent of controversion for purposes of attorney’s fees.

The claimant’s and the respondents’ contentions are set out in the

Prehearing Order of May 9, 2012, and the hearing transcript.  These contentions

are hereby incorporated herein by reference.  

The record in this case consists solely transcript of July 27, 2012, hearing

containing various exhibits.           

The following witnesses testified at the hearing: the claimant, and Troy

Gramling.  

DISCUSSION

At the time of the hearing, the claimant was forty-six (46) years old.  Prior to



3

his employment with Gramling Construction, the claimant performed similar work,

specifically building houses.  The claimant maintained that prior to his work

fall/injury of March 30, 2010, he was in good health.  He denied any previous

limitations that prevented him from doing his job.  

The claimant specifically denied any problems or injuries to his lower back

or hip prior to March 30, 2010.

Regarding the March 30, 2010, incident, the claimant testified that while

working with another co-worker,  he fell off a scaffold onto the concrete.  According

to the claimant, he injured his right shoulder, head, ribs (five broken ribs), his right

lung, lower back, and the lower right side of his hip area.  He also injured the right

side of his jaw.  Immediately following his fall, the claimant was transported to the

emergency room.  He sought follow-up treatment from Dr. Dwight Williams.  The

claimant also treated with Dr. Schechter, an orthopedic surgeon.  According to the

claimant, the primary focus of Dr. Schechter’s treatment was to his shoulder.

Although, Dr. Schechter discussed the prospect of shoulder surgery, the claimant

had not undergone surgery to his shoulder as of the date of the hearing.  

Specifically, with respect to Dr. Williams, the claimant testified that he

evaluated his shoulder, lower back, the lower hip back part, ribs, and head.  During

the hearing, the claimant described the area of his hip that is giving him problems

as a result of the fall.  The claimant verified that he mentioned problems regarding

his hip to Dr. Schechter several times.  He also described  to Dr. Schechter the pain

that he was having in his lower back.  
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Ultimately, Dr. Schechter referred the claimant to a pain specialist in

Jonesboro, Dr. Gera.  However, as of the date of the hearing, the claimant had not

seen Dr. Gera.  The claimant verified that Dr. Schechter assessed him with a three

percent (3%) impairment rating for his shoulder injury.  The insurance carrier has

paid that rating.  The claimant essentially agreed that after he hired his attorney of

record, he received an additional payment of workers’ compensation benefits

related to a six percent (6%) rating for his thoracic spine/middle back fractures

confirmed by the medical evidence.

The claimant verified that he underwent an independent evaluation by Dr.

Braden.  The claimant agreed that Dr. Braden conducted a thorough physical

examination of him.  He evaluated the claimant’s range of motion in his shoulder.

The claimant agreed that he fully cooperated and provided a straightforward

movement of his shoulder at the time of that evaluation.  He admitted to describing

the location of the pain in his shoulder during this evaluation.  According to the

claimant, he put forth appropriate effort and let Dr. Braden provide a good

evaluation of the hip.  

On cross-examination, the claimant admitted that he began working for

Gramling Construction some nine or ten years ago. Over the years, his job duties

have entailed carpentry, concrete work, framing, finish work, and painting, in the

building of homes.       The claimant returned to work for Gramling Construction full

duty in June of 2010.  Currently, the claimant works as a lead-man/supervisor.  

           The claimant agreed that Dr. Williams saw him on June 17, 2010, and
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evaluated him for his fracture of the back and ribs.  At that point, Dr. Williams

released the claimant to all activities, with no restrictions.  He admitted to calling

and requesting some hydrocodone on October 27, 2010, after moving a

compressor.  The claimant agreed that he had increased back pain.  However, the

claimant testified that his back was hurting before the incident with the compressor.

An MRI of the claimant’s back was performed around that same time frame.

However, the claimant did not recall it being reviewed by Dr. Schechter on

November 1, 2011, and being told that the results were normal for his age. At that

time, Dr. Schechter also told the claimant there was nothing more he could offer

him, and instructed him to return to Dr. Gera for pain management.  

On examination by the Commission, the claimant candidly testified that he

did not go for evaluation by Dr. Gera because he was never advised by the

insurance carrier  whether it would pay for the treatment.  Upon being asked how

Dr. Schechter evaluated the range of motion in his shoulder, the claimant

explained:

A He asked me just to move it different, you know, different ways or different
positions, and I did.  (Tr.31)

The claimant denied that  Dr. Schechter evaluated his back and hip for range

of motion.  With respect to the tests performed by Dr. Braden, the claimant stated:

Q Okay.  Then let’s go to Dr. Braden.  What did Dr. Braden do to evaluate your
range of motion on your shoulder?

A I don’t know what it was.  He put something there and seen how far I can go
as far as my shoulder and the angle of it and move it back and forth.
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Q I know, but who was moving your shoulder?

A I was.

Q He measured it, but as far as how you could move your arm and shoulder,
you were making the movements, is that right?

A Yes, sir.

Q And did he do any other evaluations on you besides your shoulder?

A Yes, sir.  He did on my lower back and hip.

Q And how did he evaluate your range of motion on your back and hip?

A He laid me on my back and I moved my legs different ways.  He laid me on
my side and moved it different ways.

Q And you say “moved.”  Did you move it or did he move it?

A Oh, I’m sorry, sir.  I moved it.

Q Any other parts of the evaluation that Dr. Braden performed.

A He took a pin and he poked it on my left leg and down into my foot, and then
he did my right leg all the way down to my foot.

Q Okay.  (Tr.31-32)

On re-direct examination, the claimant stated that Dr. Schechter did not use

any type of measuring device when he evaluated his range of motion.

Troy Gramling was called as a witness on behalf of the respondents.  He

verified that he is the owner of Gramling Construction Company, and has been for

some eleven (11) years.  His company does primarily residential and commercial

construction.

Mr. Gramling stated that he first became aware of the claimant’s injury on
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March 30, 2010, as he was being transported to the hospital.  According to Mr.

Gramling, he was made aware that the claimant was complaining of pain of the rib

area, and a cut on the back of his head.   Once the claimant was admitted into the

hospital, Mr. Gramling became aware that the claimant was complaining of shoulder

pain.  He did not recall  the claimant complaining of any  back pain at that time.  Mr.

Gramling stated that around October, he became aware that the claimant was

claiming a lower back injury.  

He verified that the claimant now works as one of his lead men.  The

claimant assumed this role in June of 2011, after Mr. Gramling’s father-in-law

quit/retired.  Mr. Gramling denied that the claimant’s job has been modified since

his injury of 2010.  He further denied that there is any light duty work available at

his company.  

Mr. Gramling stated that the claimant never complained about his back

before the injury in March of 2010, other than typical strain of the muscles.  

On cross-examination, Mr. Gramling verified that the claimant is not the type

of guy to complain.  Mr. Gramling admitted that he was aware that the claimant had

compression fractures in his middle back.  Mr. Gramling agreed that prior to March

30, 2010, the claimant took non-prescription medicine for muscle strains.  He went

on to basically state that this is a common practice of his other employees.  Mr.

Gramling was not aware of any medical treatment by the claimant for his lower back

before March 30, 2010.

A review of the medical evidence of record demonstrates that the claimant
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sought medical treatment from Arkansas Methodist Medical Center on March 30,

2010.  Dr. Dwight Williams treated the claimant for a fall off of a scaffold about six

(6) feet to the concrete.  These medical notes state that the claimant had

“immediate pain to his back and scalp.”  A CT scan revealed some transverse

recesses with fracture noted.  His impression was “Rib fracture; Transverse

vertebral spine fracture; Scalp laceration; and Scalp contusion.”  Dr. Williams stated

the claimant was in  severe distress.  As a result, the claimant was admitted to the

hospital. 

A radiology report dated March 30, 2010, demonstrates a clinical history of:

“44 year old male with a history of fall from 6ft.  Right shoulder pain and back pain.

Laceration to the back of the head.”  Pelvis single view showed  “... Mild narrowing

of the bilateral hip joint space.  No acute displaced fracture or dislocation.”   

On April 1, 2010, prior to the claimant’s discharge from the hospital, the

claimant was evaluated by Dr. Ron Schechter. According to this report, Dr.

Schechter’s physical examination of the claimant revealed, in pertinent part:

Extremities:
Both shoulders, upper extremities, both hips and both lower
extremities were nontender with no visible deformity and had range
of motion without pain.  Both lower extremities have gross sensation,
motor function intact distally with normal reflexes.  (Cl. Ex. A, p.16)

Dr. Williams discharged the claimant home on April 6, 2010. At that time, Dr.

Williams directed the claimant to undergo physical therapy along with home health

services.  The claimant had the following discharge diagnosis:

1. Multiple rib fractures.
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2. Multiple transverse vertebral spine fractures.
3. Scalp contusion.
5 [sic] Scalp laceration.
4. [sic] Acromioclavicular separation right shoulder.  (Cl. Ex. A, p.21)

The claimant saw Dr. Williams on April 22, 2010, for an office follow-up visit.

At that time, he assessed the claimant with:

Assessment
New Problems:
ACROMIOCLAVICULAR JOINT SEPARATION, RIGHT SHOULDER
(ICD-831.04)
VERTEBRAL FRACTURE (ICD-805.8)
MULTIPLE RIB FRACTURES (ICD-807.00) (Cl. Ex. A, p.22)

Dr. Schechter saw the claimant for a follow-up visit on May 4, 2010.  The

claimant had chief complaints of “right shoulder and back pain.”           

On September 21, 2010,  the claimant saw  Dr. Schechter for a follow-up

visit.    He wrote, in relevant part:

Follow-Up Visit

Mark Alvord is here for a follow-up today for his right shoulder pain
and back pain.

He reports that he’s much improved from where he was, but feels like
he’s reached a point where he has plateaued in his improvement.
He’s been able to return to his normal activities of daily living and his
normal work.  However, he continues to have intermittent mild pain
and popping sensations around the shoulder with certain maneuvers.
Sometimes this happens with overhead activities and sometimes it
happens when he reaches forward or backward.  (Cl. Ex. A, p.31)

According to these medical notes, Dr. Schechter stated that the claimant had

sustained a three percent (3%) whole person impairment for his shoulder injury.

On November 11, 2011, Dr. Schechter wrote, in pertinent part:
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Follow-Up Visit

Mark Alvord is here for a follow-up today about 7 month(s) out for his
back pain.

He reports no improvement in his back pain and says it’s actually
getting worse.

* * * * *

Assessment and Plan

Diagnosis Diagnosis Code Id
Pain in joint, lower leg 719.46
Degeneration, lumbar/lmbsac disc 722.52
Lumbago 724.2

I had a long discussion with patient about his problems, the potential
etiology, and options frm here.  As we have discussed previously, his
symptoms are consistent with mechanical back pain.  He’s also had
some leg pain and numbness which could be suggestive of a lumbar
radiculopathy.  His MRI scan shows degenerative disc disease to a
mild to moderate degree throughout his lumbar spine with some
changes suggestive of possible mild to moderate lumbar stenosis.
This could explain his symptoms.  From a treatment standpoint, I
advised him I thought his next best option if he wanted to pursue
further treatment would be to do formal physical therapy and/or
consider referral to a pain clinic for the possibility of epidural steroid
injections or other treatment is [sic] indicated by the pain clinic
physician.  I recommended that he actually consider both options.  He
voiced understanding and wanted to pursue that.  I then discussed
with the patient my overall impression of the insurance related
aspects of this case.  I was honest with him that I’ve known him for a
long time and I like him but that based on the information I have,
particularly the MRI scan, I see no signs of any serious traumatic
injury to explain his back problems.  His changes on the MRI scan
appeared to be more degenerative and posttraumatic.  He tried to
reiterate with me that his symptoms didn’t start until his work-related
injury.  I voiced understanding and I clarified with him that there was
no way for me to be sure with 100% certainty whether his problem
was caused correctly from work or arthritic degeneration, but what I
could say was that if I was asked accord of loss whether or not I felt
51% or more of his problem was from degenerative arthritis or
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trauma, I would have to answer that in my opinion I would feel that
51% or more of his problem was related to aging and degeneration
rather than trauma from his work-related injury.  He was
understandably very unhappy with this and said he did not have
health insurance and could not afford to pursue further treatment
outside of work comps helped.  I explained to him that I understood
this and it was unfortunate, but he would have to discuss this further
with work comp, and all I can do would be to get my medical opinion
and referred him for therapy and/or pain management if he chose to
do so.  I explained to him that if and when he chooses to pursue
further treatment as above, whether he’s holding it is a work comp
claim or his private pay, he can call and we will help him make
arrangements to do so.  Otherwise, I am releasing him to follow up as
needed.  As an additional note, since there is nothing more that I can
offer him from an orthopedic standpoint, no longer going to provide
him with narcotic pain medicine.  I had agreed to provide him with
narcotic pain medicine until we sort it [sic] out the above, but at this
point since there is nothing that needs to be done from an orthopedic
surgery standpoint in my hands, we’ll no longer be currently treating
him.  I did not do chronic pain management and he will have to do
pain management from here either through his primary care physician
or a pain clinic.  (Cl. Ex. A, pp.38-39)

Dr. Terence P. Braden III, saw the claimant on February 7, 2012, for an

independent medical evaluation for purpose of assessment of impairment of the

claimant’s multiple injuries.  Dr. Braden stated:

Summary:
1. Mr. Mark Alvord is a 46-year-old right-handed mail who

sustained a fall on 03-30-2010 from a scaffold while at work.
His injuries include the following.

2. Right shoulder acromioclavicular separation.
3. Transverse process fractures T1, T4 and T8.
4. Right rib fractures.
5. Low back pain.
6. Right hip discomfort.

His impairment based upon the AMA Guides to the Evaluation of
Permanent Impairment, IV edition, are as follows.

Right shoulder impairment 3% to the whole person for restriction of
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range of flexion and extension, based on figure 38 page 43.  3%
impairment to the whole person for restriction abduction and
adduction figure 39, page 43.  1% impairment for restriction in internal
rotation based on figure 44, page 45.

3+3+1 equals 7% impairment to the whole person for the right
shoulder.

Right hip restricted range of motion 2% impairment to the whole
person for internal rotation restrictions.  2% impairment for external
rotation restriction would be a 4% impairment to the whole person
based on Table 40, page 78.

Transverse process fractures at T1, T4 and T8 would be a 2%
impairment to the whole person for each level equals a 6%
impairment to the whole person based on Table 75, page 113 of the
guides.

For the intervertebral disk at L4-5 with a disk protrusion and
symptomatology into the right lower extremity this would be a 7%
impairment to the whole person based on Table 75, page 113 of the
guides.

Combining 7% impairment of the whole person for the shoulder range
of motion plus 7% impairment for the lumbosacral spine disk plus 6%
impairment for the thoracic transverse process fractures plus 5
impairment for the right hip restriction range of motion utilizing the
combined values charges, Page 322 equals a 22% impairment to the
whole person.

The above is submitted within a reasonable degree of medical
certainty and probably based upon the information that has been
presented and the examination that has taken place.  If any further
information becomes available, another report could be requested.
(Cl. Ex. A, pp.43-44)

On March 14, 2012, Dr. Schechter, answered questions posed by the

respondents’ attorney:

I received a letter with regards to this patient from an attorney in Little
Rock, Carol Worley.  In the letter, the attorney explains that the
patient was seen by another physician, Dr. Braden for an
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independent medical evaluation.  The attorney asked for further
information from me because the impairment rating from Dr. Braden
was different than the impairment rating the patient received from me.
In response to the specific questions in the attorney’s letter, I would
answer as follows.  The first specific question asked me to address
why Dr. Braden assigned the patient a 7% impairment rating for a
shoulder which was 4% higher than I had assigned.  The details of
how I calculated my impairment are outlined in my report from
September 21, 2010.  The differences that I see in my report
compared to Dr. Braden is is that Dr. Braden documents a loss of
shoulder motion and gave the patient additional impairment for his
loss of motion.  However, at the time I examined the patient in 2010,
he had full motion so he was not given impairment for limited motion.
So, all I can say at this point is that the patient presented differently
to Dr. Braden in February 2012 than he did to me in September of
2010.  The next question was why I did not address the patient’s back
problems in my impairment ratings.  I would answer this by saying
that as is clarified in my office notes from 2011, the patient’s back
complaints were focused around low back problems that were felt to
be more likely due to underlying degenerative changes rather than a
work-related injury.  Dr. Braden assigned the patient impairment for
his thoracic spine transverse process fractures and these fractures
would not correlate with low back pain and therefore did not warrant
impairment.  Dr. Braden also gave the patient impairment for his
lumbar spine degenerative changes and again I felt this was more
likely related to his pre-existing degenerative spine disease more so
than his work-related injury.  The last specific question was whether
or not I felt the patient had a specific injury to his right hip because
Dr. Braden assigned him impairment for a hip injury.  I have no
evidence in my records of a specific injury to the hip.  I do have in my
records that the patient had full range of motion of his hip.  The case
was long enough ago that I do not remember the specifics of [sic] the
top of my head, but based on my documentations there was no
reason to suggest a specific injury to the right hip and I would not
have given additional impairment to his right hip.  (Resp. Ex. A, p.16)

In response to an inquiry by the claimant’s attorney, Dr. Braden wrote the

following letter on May 29, 2012:

I’m in receipt of your letter dated May 21, 2012 asking me to
commend on the opinions of Dr. Schechter.
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I reviewed the commentary of Dr. Ron D. Schechter dated 03-14-
2012 regarding Mark A. Alvord.  Date of Birth: 01-22-1966.

1. Impairment for loss of motion to the shoulder:

During my examination I felt that Mr. Alvord gave full
reproducible active range of motion measurements.  These
range of motion measurements were done with a goiniometer
and at least 3 measurements were made to compute the loss
of range of motion.  This was done utilizing the standard
techniques as outlined in the AMA Guide to Evaluation of
Permanent Impairment, IV Edition.

2. Mr. Alvord’s report of low back, to me, from the injury that he
reports to have sustained.  His MRI scan of the lumbosacral
spine done on 10-19-2011 revealed degenerative changes at
multiple levels but a well seen broad-based central disk
protrusion at L4-5.  This central disk protrusion was felt to be
clinically significant based upon the MRI scan result and, was
the causative factor for his back pain and discomfort as well as
the change of sensation on the right foot during his physical
examination.

3. The transverse process fractures of the thoracic spine as
outlined in Table 75, subsection I fractures: subsection B
fracture of posterior element (pedicle, lamina, articular
process, transverse process).  The transverse process
fractures in of themselves stand alone and are computed as a
whole person impairment percent due to specific spine
disorder.

4. Hip injury.  Mr. Alvord reported to me that his hip was injured
during his fall.  His x-rays did not reveal any indication of
fracture but his loss of range of motion in the right hip
compared to his left hip is felt to be clinically significant and
computed in his impairment.

My opinions are expressed within a reasonable degree of medical
certainty and probability based upon the information that was
presented and the examination that took place of Mr. Alvord.

If there are further questions I may answer, please feel free to contact
me directly.  (Cl. Ex. B, pp.1-2)
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ADJUDICATION 

A. Compensability of Right Hip Condition

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: 

(1) proof, by a preponderance of the evidence, of an injury arising out
of and in the course of employment; 

(2) proof, by a preponderance of the evidence, that the injury caused
internal or external physical harm to the body which required medical
services or resulted in disability or death; 

(3) medical evidence supported by objective findings, as defined in
Ark. Code Ann. §11-9-102 (4)(D), establishing the injury; and 

(4) proof by a preponderance of the evidence that the injury was
caused by a specific incident and is identifiable by time and place of
occurrence. Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,
938 S.W.2d 876 (1997).

The workers’ compensation statutes provide that “[a] compensable injury

must be established by medical evidence supported by objective findings....” Ark.

Code Ann. 11-9-102(4)(D) (Supp. 2007). “Objective findings” are defined as “those

findings which cannot come under the voluntary control of the patient.” Ark. Code

Ann. §11-9-102 (16)(A)(i) (Supp. 2007). While objective medical evidence is

necessary to establish the existence and extent of an injury, it is not essential to

establish the causal relationship between the injury and the work-related accident.

Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522, 524 (1999);
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Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375

(2002).

Here, the claimant did not establish a compensable right hip injury by

medical evidence supported by objective findings.

Specifically, the record indicates that following the claimant’s accidental fall

of March 30, 2010, x-rays of the pelvis were performed that same day.  However,

those x-rays revealed “no acute displaced fracture or dislocation.”  None of the

treating doctors’ physical examinations of the claimant showed any objective

medical findings of a hip injury.  There were no reports of spasm, swelling, bruising,

or any other objective medical finding.  The preponderance of the credible evidence

demonstrates that any hip problems the claimant may be experiencing are

secondary to his compensable back injury.  

Under these circumstances, I hereby  find that the claimant did not prove he

sustained an accidental injury causing internal or external physical harm to his right

hip.  Further, the claimant did not establish a compensable right hip injury by

medical evidence supported by objective findings.   

Accordingly, this claim for a right hip injury is hereby respectfully denied and

dismissed in its entirety.  Therefore, the issue of a permanent partial  impairment

rating relating to the claimant’s hip condition is hereby rendered moot.  

B. Impairment Rating

An injured worker must prove by a preponderance of the evidence that he

is entitled to an award for a permanent physical impairment. Weber v. Best Western
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of Arkadelphia, Workers' Compensation Commission F100472 (Nov. 20, 2003).

Any determination of the existence or extent of physical impairment shall be

supported by objective and measurable findings.  Ark. Code Ann.

§11-9-704(c)(1)(B).   “Objective findings” are defined as those findings which

cannot come under the voluntary control of the patient.  Ark. Code Ann.

§11-9-102(16)(A)(i). 

Pursuant to Ark. Code Ann. § 11-9-522(g) and our Rule 099.34, the

Commission has adopted the Guides to the Evaluation of Permanent Impairment

(4th ed. 1993), to be used to assess anatomical impairment.   Permanent benefits

shall be awarded only upon a determination that the compensable injury was the

major cause of the disability or impairment.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).

Here, it is undisputed that the claimant sustained accidental fall from a

scaffold in the course of his employment injuring his right shoulder, thoracic spine,

back, ribs and head.  The claimant sustained other minor lacerations and

contusions.   Following his accidental injury, the claimant sought medical treatment

at Arkansas Methodist Medical Center.  The claimant treated conservatively  with

Drs.  Williams and Schechter.  On September 21, 2011, Dr. Schechter pronounced

the claimant to be at maximal improvement, despite some residual symptoms.  At

that time, Dr. Schechter assessed the claimant with a three(3%) impairment rating

to the body as a whole for his shoulder injury.        

On February 7, 20102, the claimant underwent an independent medical

evaluation for purpose of impairment by Dr. Terence Braden III.  He assessed the
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claimant with an overall twenty-two percent (22%) impairment to the whole body for

his right shoulder (7%), thoracic spine (6%), lumbar spine (7%), and alleged hip

injuries.

Therefore, the claimant has now asserted that he is entitled to a twenty-two

percent (22%) permanent partial impairment rating to the body as a whole as

assessed by Dr. Braden.

As previously noted above, the claimant failed to prove a compensable hip

injury, and is therefore not entitled to any permanent partial impairment rating for

his hip injury.

With respect to the claimant’s the thoracic spine injury, the parties stipulated

that the respondents have now paid this six percent (6%) impairment rating for the

claimant’s thoracic spine injury, as assessed by Dr. Braden.

Regarding the claimant’s right shoulder injury, the respondent have paid the

three percent (3%) impairment rating for the shoulder per the expert opinion of  Dr.

Schechter.  With respect to the additional four percent(4%) rating assessed by Dr.

Braden,  I find this rating to be invalid.  The claimant’s testimony, and Dr. Braden’s

explanation for this additional rating demonstrate that this rating is based solely on

active range of motion measurements.  Said tests are clearly subjective in nature,

and the results of this exam were clearly under the voluntary control of the claimant.

As a result, I find that Dr. Braden’s additional four percent (4%) rating is not

supported by objective and measurable findings.  Therefore, the claimant has failed

to prove that he is entitled to any additional permanent impairment rating in
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connection with his right shoulder injury.

Here, Dr. Braden has assessed the claimant with a seven percent (7%)

rating for his back.  However, I that the claimant sustained a five percent (5%)

permanent anatomical impairment for his lumbar injury.  The appropriate section of

the Guides from which to assess a permanent anatomical impairment is found at

Table 75, page 3/113.  Table 75, Section II assigns a five percent (5%) whole

person impairment for an unoperated on, stable, with medically documented injury,

and none to minimal degenerative changes.  In the present matter, the MRI of

October 19, 2011, demonstrated that the claimant had minimal degenerative

changes of the  intervertebral disc at L4-L5, with a broad base central disc

protrusion.  The MRI finding of a central disc protrusion is an objective finding. 

There is no competent medical evidence that the central disc protrusion existed

prior to the date of the admitted injury.  However, surgery has not been

recommended for the claimant’s lumbar injury.  Although the record reflects the

claimant made prior back complaints, which is not unusual given his line of work,

he had no physical limitations or restrictions prior to the March 30, 2010, incident.

A preponderance of the credible evidence reflects that the central disc protrusion

was caused by the admitted incident and confirmed by Dr. Braden’s report.  In

summary, I find that  the claimant proved his entitlement to a five percent (5%)

anatomical impairment rating, that the rating is based on objective and measurable

physical findings, and that the claimant’s compensable injury was the major cause

of the claimant’s five percent (5%) permanent impairment rating to the back.  See
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Leach v. Cooper Tire and Rubber Company, 2011 Ark. App. 571, ____ S.W.3d___.

While I realize that Dr. Schechter opined that the claimant’s back problems

were more degenerative in nature than work-related, minimal weight has been

attached to this opinion considering that the claimant’s pre-existing degenerative

condition was not symptomatic prior to his work-related fall, he had no prior

limitations on his activities, and because there were no medically documented

complaints of any back problems.  Further, Dr. Braden opined with reasonable

medical certainty that the disc protrusion noted in the MRI was related to the

admitted work incident.                   

C.  Controverted Attorney’s Fee

The claimant’s testimony demonstrates that after he retained the services of

legal counsel, the respondents accepted and paid him a six percent (6%)

impairment  for his thoracic spine injury.  No testimony was presented to the

contrary.  In fact, during the prehearing conference, respondents stipulated that it

controverted all permanent impairment in excess of three percent (3%) to the body

as a whole.

I therefore find that the claimant’s attorney is entitled to a controverted

attorney’s fee on this six percent (6%) impairment rating.  Assuming a position

which requires the claimant to retain the services of an attorney to take the actions

necessary to assure that the employee’s rights are protected may constitute

controversion.  New Hampshire Insurance Co. v. Logan, 13 Ark. App. 116, 680

S.W.2d 720 (1984); Turner v. Trade Winds Inn, 267 Ark. 861, 592 S.W.2d 454
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(1980).

        Further, the respondents have controverted the impairment rating related to

the low back.  Therefore, the claimant’s attorney is entitled to a controverted

attorney’s fee on the additional 5% rating for the  lumbar  spine  awarded  herein

to the claimant, pursuant to Ark. Code Ann. §11-9-715.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction of the
within claim.

2. The employee-employer relationship existed at all relevant times, including
March 30, 2010.

3. That the claimant sustained compensable injuries to his right shoulder,
thoracic spine, low back, ribs, and head.

4. That claimant has been paid appropriate medical expenses, together with
temporary total disability benefits, and permanent partial disability benefits
at the rates of $332.00/249.00 per week, respectively.

5. The respondents paid a three percent (3%) whole body impairment assigned
by Dr. Ron Schechter for the shoulder injury.  Since that time, the
respondents have paid an additional six percent (6%) rating for the
claimant’s thoracic spine injury.

6. The claimant failed to establish an injury to his right hip by medical evidence
supported by objective findings.

7. The claimant failed to prove his entitlement to an additional rating for his
right shoulder in excess of the three percent (3%) previously paid.. 

8. The claimant has proven by a preponderance of the evidence that he is
entitled to a five percent (5%) permanent partial rating for his lumbar injury.

9. Respondents have controverted all permanent impairment in excess of three
percent (3%) to the body as a whole.

 
                                                      AWARD
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The respondents are directed to pay benefits in accordance with the findings

of fact set forth herein this Opinion. 

Additionally, claimant’s attorney, Mr. Phillip Wells, is hereby awarded the

maximum statutory attorney’s fee on this entire Award (five percent [5%] for the

lumbar spine injury, and the six percent [6%] rating previously paid for the

claimant’s thoracic spine injury), one-half (½) to be paid by the claimant out of

benefits awarded, and one-half (½) to be paid by the respondents pursuant to Ark.

Code Ann. §11-9-715.

All accrued sums shall be paid in lump sum without discount.  Respondents

may claim credit for any benefits previously paid.

This Award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. §11-9-809.

All issues not addressed herein are expressly reserved under the Act.

IT IS SO ORDERED.

                                                                         
DAVID GREENBAUM                                     
Chief Administrative Law Judge                      

/jg


