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STATEMENT OF THE CASE

A hearing was held on January 18, 2012, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on  on October 25,

2011.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.



Marion - F808523 - 2 -

2. The employer/employee relationship existed on or about June 23,

2008, when the claimant sustained a compensable injury to her back.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical benefits.

2. Claimant’s appropriate average weekly wage.

3. Claimant’s entitlement to §11-9-505(a) benefits.

4. Controversion and attorney’s fees.

5. Statute of limitations.

6. All other issues are specifically reserved.

The record consists of a one volume transcript of the January 18, 2012,

hearing, consisting of the testimony of Carolyn Adell, Joann Crowe, Kelly Hamby,

and all documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-

hearing Order dated October 25, 2011); Claimant’s Exhibit No. 1 (Medical Records);

Claimant’s Exhibit No. 2 (Wage and ESD Records); Respondents’  Exhibit No. 1

(Medical Records); Respondents’ Exhibit No. 2 (Wage Records).  

Respondents objected to the introduction of the Appeal Tribunal’s decision

(Pages 1-3 of Claimant’s Exhibit No. 2) on the basis that it is hearsay, not relevant,

and prejudicial.  Claimant contends that the decision contains information relevant

to the §505(a) claim for failure to return the claimant to work.  I find that the decision

constitutes hearsay, is based on different legal standards, and is not relevant to my

determination of the whether the claimant is entitled to § 505(a) benefits.
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Therefore, I find that the decision of the Appeal Tribunal is hereby excluded as

inadmissible and will not be considered in my decision in this case.

    

SUMMARY OF EVIDENCE

The claimant, Carolyn Adell, was employed by Baptist Medical Center on or

about June 23, 2008, in environmental services.  Adell testified that she cleaned

and sterilized patient’s rooms, emptied garbage, mopped floors, and performed

other general cleaning services.  On June 23, 2008, Adell slipped and fell while

working  in the emergency room.  A nurse found her lying on the floor and asked

her what was wrong.  Adell told her she had fallen.  Adell went home and sought

medical treatment later that day for pain in her back and left hip. The doctor did not

take her off work.  She continued to treat at Baptist Medical Center and was

eventually referred to Dr. Tad Pruitt.  Adell saw Dr. Pruitt once and was scheduled

to return to the doctor but did not return.  Adell testified that she did not believe she

could return to the doctor because her case worker retired and she had left several

messages waiting to be assigned a new case worker.  She explained that Baptist

never assigned her a new case worker.  Adell testified that she would like to return

to Dr. Pruitt.  She also explained that due to continuing problems with her back, she

sought treatment with Dr. Holland at the Hillcrest Clinic on her own.

Adell testified that she worked until October 15, 2009, but missed work due

to the pain in her back and hip caused by her work accident.  She was ultimately

terminated on October 15, 2009, for excessive absences.  Adell explained that she
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would call in and explain that she could not work due to the pain in her back and

hip.  She was awarded and drew unemployment benefits for a year and four months

until March 26, 2010.  

On cross-examination, Adell testified that she was told she had a fractured

hip along with her back pain.  She agreed that Baptist made work available to her

within her light duty restrictions in the OR performing cleaning services after

surgeries, a job she had sought before her injury.  She testified that she was always

there eight hours.  She did not complain about her knee at the time.  She went back

to the emergency room after she was given a regular duty release due to knee pain.

She did not injure her knee in the fall.  She never reported an on-the-job injury

involving her knee.  

Adell testified that Becky Hollis was her case worker.  Hollis ultimately

retired.  She testified that she left messages with Work Injury Management but was

never given a new case worker.  She did not tell her supervisor, Kelly Hamby, that

she needed to return to the doctor.  She never told anyone that she was missing

work because of an on-the-job injury.  She agreed that no doctor held her off work

during the time between her visit with Dr. Pruitt and her termination.  She agreed

that she knee it would count against her if she did not have a doctor’s statement.

Adell testified that she was told by Baptist that she needed a case worker to assist

her in seeking medical treatment.  She only canceled one appointment with Dr.

Pruitt and did not know who canceled the other appointments. 
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JoAnn Crowe testified that she is an RN at Baptist Health managing work

injuries.  She worked with Becky Hollis as a work injury case manager.  She

explained that the Work Injury Management Program maintains records of the

individual injured workers and that different case managers have access to the

record and assist in the management of the cases.  She is currently assigned to the

Carolyn Adell case.  She explained that the case workers attend the medical

appointments with the employees if at all possible, but employees are permitted to

attend medical appointments without a case manager.  The Adell file reflects that

she was returned to regular duties and was never held off work again due to her on-

the-job injury.

Kelly Hamby testified that she was employed as the Assistant Director of

Preoperative Services.  She explained that Carolyn Adell worked for her in the

operating room.  Adell began working for her after the work injury.  Adell worked

regular duties at that time.  Hamby testified that if an employee misses work due to

an on-the-job injury, it is not counted against them for purposes of the attendance

policy.  Hamby testified that Adell was terminated due to attendance problems.

Hamby was not notified that Adell missed work due to a physician taking her off

work.  Adell did not notify her that she was missing work for an on-the-job injury. 

On cross-examination, she testified that an employee was paid 40 hours if

they were scheduled to work 40 hours regardless of the actual hours worked.

Hamby explained that she authorized the termination, since the policy had been

followed and she had been notified of her attendance issues.  
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   FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on or about June 23,

2008, when the claimant sustained a compensable injury to her back.

3. While working for Baptist Health Center, the claimant earned an

average weekly wage of $440.33, which would entitle the claimant to

compensation rates of $294.00 for temporary total disability benefits.

4. The claim is not barred by the applicable statute of limitations since

it was filed within two years of the date of injury.  Ark. Code Ann. §

11-9-702 (b)(1). 

5. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional medical benefits or that any need for

additional medical treatment is reasonable or necessary and related

to her work injury.

6. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to §11-9-505(a) benefits.

7. All other issues were specifically reserved.

DISCUSSION

The claimant contends she sustained a compensable injury on June 23,

2008.  The respondents initially accepted this claim as compensable and have paid

some benefits.  The clamant is entitled to §11-9-505(a) benefits because she was



Adell - F910378 - 7 -

terminated in October of 2009.  The claimant is also entitled to additional medical

treatment by Dr. Pruitt and attorney’s fees.

The respondents contend the claimant has been provided all benefits to

which she has shown entitlement.  Respondents contend claimant’s current

complaints and need for treatment, if any, relate solely to a pre-existing condition.

Respondents contend claimant has sustained no permanent impairment as a result

of her compensable injury.  Respondents contend that the claimant is not entitled

to 505(a) benefits since she was released to full duty work and that work was

provided to her and no doctor ever subsequently took her off work.  Respondents

contend claimant’s average weekly wage is $438.00 or $445.00.  Respondents

contend this claim is barred by the statute of limitations.  Claimant has received no

benefits nor compensable medical treatment since an October 17, 2008,

prescription refill, and a September 17, 2008, medical evaluation.  In the alternative,

respondents are entitled to an offset for unemployment benefits received by the

claimant following her termination for the period of October of 2009 until April of

2010.  

I.  STATUTE OF LIMITATIONS

Ark. Code Ann. § 11-9-702 (b) sets out the allowable time for filing a claim

for additional benefits.  In cases where any compensation has been paid, the claim

for additional compensation, including disability or medical, will be barred unless

filed within one year from the date of the last payment of compensation or two years

from the date of the injury, whichever is greater.  Ark. Code Ann. § 11-9-702 (b)(1).
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When the claimant submits a timely request for additional benefits that is never

acted upon, the statute of limitations is tolled.  Barnes v. Fort Smith Public Schools,

___ Ark. App. ____, ____ S.W.3d ____ (May 17, 2006); Eskola v. Little Rock Sch.

Dist., ____ Ark. App. ___, ___ S.W.3d ____ (Nov. 30, 2005); Dillard v. Benton Co.

Sheriff’s Office, 87 Ark. App. 379, ___ S.W.3d ____ (Sept. 22, 2004); Spencer v.

Stone Container Corp., 72 Ark App. 450, 38 S.W.3d 309 (2001); Bledsoe v.

Georgia-Pacific Corp., 12 Ark. App. 293, 675 S.W.2d 849 (1984).

In this case, Adell sustained a compensable injury on June 23, 2008.  The

respondents initially accepted this claim as compensable and paid some benefits.

No benefits were paid or medical treatment provided after October 17, 2008.   Two

years from the date of injury would have been June 23, 2010.  One year from the last

payment of benefits would have been October 17, 2010.  Adell filed a claim for

additional compensation on November 24, 2009. 

 Therefore, I find that based on the clear language of Section 702,  the claim

for the additional compensation is not barred by the statute of limitations. 

II. MEDICAL TREATMENT

The employer shall promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee.  Ark. Code Ann. § 11-9-508(a) (Repl. 2002).  What constitutes

reasonably necessary medical treatment is a question of fact for the Commission.

Dalton v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  Injured

employees must prove that medical services are reasonably necessary by a
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preponderance of the evidence; however, those services may include that necessary

to accurately diagnose the nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable injury; to maintain the level

of healing achieved; or to prevent further deterioration of the damage produced by

the compensable injury. Ark. Code Ann. § 11-9-705 (a)(3) (Repl. 2002); Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.32d 593 (1995); Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).   

Here the claimant was provided medical treatment for injuries to her left hip

and low back from Baptist Health Clinic and Dr. Tad Pruitt with Orthoarkansas from

June of 2008 until September of 2008.  Records reflect that Adell did not return to

Dr. Pruitt from November through December of 2008, due to a number of

cancellations and a final no-show on December 4, 2008.  In September of 2009,

Adell sought medical treatment with Baptist Health Medical Center with complaints

of left knee pain and denied any specific injury.  On May 16, 2011, Adell sought

treatment with the Hillcrest Family Practice Clinic with complaints of left knee pain

from an injury five months prior in October.  On July 18, 2011, Adell returned to the

Hillcrest Family Practice Clinic with complaints of knee pain, more severe in the left,

and lower back pain, off and on, severe at times.  

In the instant case, the unrefuted medical evidence demonstrates that the

claimant was diagnosed with degenerative low back problems which were

aggravated by her work injury in June of 2008.  She was treated conservatively with

medication and physical therapy.  She continued to work with approximately 28 days
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of light duty.  In September of 2008, Dr. Pruitt continued her on anti-inflammatory

medication and full duty work.  

The claimant was scheduled to return to Dr. Pruitt on November 20, 2008.

The appointment was rescheduled to December 4, 2008, and the claimant was

notified of the new appointment date by her case worker.  At that time, she reported

to Hollis, the case worker, that she was doing okay.  Dr. Pruitt’s notes reflect that the

appointment was rescheduled to December 31, 2008, but that the claimant was a “no

show”. 

The respondents contend that the claimant was offered medical treatment but

declined the need for treatment.  The evidence shows that the claimant last sought

treatment for her low back in September of 2008.  She did not seek further medical

treatment until September of 2009, which was for problems with her left knee which

she testified was not related to her work injury.  She subsequently sought treatment

for her knees and low back in 2011 on her own at the Hillcrest Family Practice Clinic.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684
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S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

 While the claimant now seeks continued medical treatment, the claimant has

offered no evidence as to what medical treatment is needed or how that treatment

is reasonable or necessary or the result of the alleged injury on June 23, 2008.  The

evidence shows there has been no medical treatment recommended by Dr. Pruitt or

any other physician in connection with her work injury.  Therefore, I find that the

preponderance of the evidence demonstrates that the claimant has failed to prove

she is entitled to additional medical treatment or that any additional medical

treatment is reasonable, necessary and related to her work injury. 

III.  § 11-9-505(a) BENEFITS

The claimant also seeks the right to benefits pursuant to Ark. Code Ann. § 11-

9-505(a).  Subsection (a) provides:

(a)(1) Any employer who without reasonable cause refuses to return
an employee who is injured in the course of employment to work,
where suitable employment is available within the employee’s physical
and mental limitations, upon order of the Workers’ Compensation
Commission, and in addition to other benefits, shall be liable to pay to
the employee the difference between benefits received and the
average weekly wages lost during the period of the refusal, for a
period not exceeding one (1) year.

In the instant case, the claimant was released to return to light duty work and

continued to work after the work incident.  She was eventually released to regular

duty work and performed her regular duties until 2009, when she changed jobs due

to unrelated knee pain.   She was terminated on October 15, 2009, due to excessive
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absences related to her work injury, the credible evidence demonstrates that she

was terminated for good cause and absences not related to her work injury.

Therefore, I find that based on the preponderance of the evidence that the claimant

has failed to prove that she is entitled to benefits pursuant to Ark. Code Ann. §11-9-

505(a).

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

 IT IS SO ORDERED.

 ___________________________     
HONORABLE BARBARA WEBB
Administrative Law Judge


