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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on October 26, 2011, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on August 17, 2011.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the August 17, 2011, Pre-hearing Order is made a part of the

hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 1, 2010, when the claimant contends she sustained a

compensable injury to her right eye.

3. The claimant’s wages were sufficient to entitle her to compensation

rates of $302.00 for temporary total disability benefits and $227.00 for

permanent partial disability benefits.

4. The claimant returned to work on January 28, 2011.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged October 1, 2010, injury.

2. Notice of injury.

3.  If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

4. Controversion and attorney’s fees.

5. All other issues are reserved.

CONTENTIONS

The claimant contends that she was an employee of respondent employer

on October 1, 2010, when she had urine splash on her face when she was taking

care of a patient.  This happened on a Saturday and she notified her employer and

an accident report was made out.  The claimant did not think she was injured and
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did not go to the doctor on the date of the injury.  On the following Monday her eye

got worse and she immediately went to see Dr. Norton.  Dr. Norton sent her to Dr.

Berry who kept her off work approximately a month.  The respondents sent the

claimant to Dr. Penick.  The claimant is contending temporary disability benefits for

all days lost that she was kept off by her doctor.  The issues have been controverted

and the appropriate attorney’s fees should attach. 

The respondents contend the claimant’s condition is not related to her

employment.  The major cause of her condition is not work related.  There is no

medical opinion with any degree of certainty addressing causation.  The claimant

has not been temporarily disabled.  The claimant did not give notice until January

27, 2011. 

The record consists of a one volume transcript of the October 26, 2011,

hearing, consisting of the testimony of Jimmie Adams and all documentary evidence

consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit 1

(Report of Edward Penick, M.D.); Joint Exhibit 1 (Packet of Medical Reports with

Index).

STATEMENT OF THE CASE

The claimant, Jimmie Adams, is 52 years of age (DOB: December 1, 1959).

She completed twelfth grade.  In October of 2010, she was employed by St. Vincent

Health System as a patient care technician.  On October 1, 2010, she sustained an

injury to her right eye when a patient’s urinal slipped and urine splashed in her face.

She ran into the patient’s bathroom and washed her face.  She was almost at the
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end of her shift and she filled out an accident report at Security as she got off work.

She went home and went to sleep.  She woke up and felt irritation in her eye.  She

began flushing her eye with saline.  She went to sleep that night.  When she woke

up the following morning, her eye was “just white” so she went to see Dr. Norton,

her eye doctor.  Dr. Norton referred her to Dr. Berry.  She was ultimately referred

to Dr. Penick by the workers’ compensation insurance company approximately eight

months later.  

She testified that she had previously worn soft contacts prescribed by Dr.

Norton.  She had stopped wearing her contacts approximately four months prior to

the incident at the hospital because her eyes were dry from wearing the contacts

too long.  She explained that after she stopped wearing the contacts, her eyes got

better.  She wears glasses for reading.  She was not wearing her contacts at the

time of the incident.  

Adams testified that she reported the incident to Sydney Kitchens, her

supervisor, three or four days later.  She was off work until January 8, 2011.

On cross-examination, Adams testified that she had an infection in her right

eye in September of 2010 and had irritation from dry eyes in both eyes.  On

September 10, 2010, she sought treatment for her eye from Dr. Norton who

prescribed Maxitrol drops for irritation.  She ordered two boxes of contact lens on

September 27, 2010.  She explained that her eye improved after using the drops

for a couple of weeks.  She disputed Dr. Berry’s report that she had worn her

contact lens on the Friday night that the incident occurred at work.  She explained
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that Berry’s report does not give a history of getting splashed in the eye because

she told him that Dr. Norton had sent her to him due to an irritation in the eye

without any mention of the urine splash.  She never mentioned the urine in her eye

to Dr. Berry.  She explained that she used the drops prescribed by Norton for about

a week in September and her eye improved.  After the work incident, Dr. Berry

changed the drops she was given to use.  She was diagnosed with an ulcer of her

eye.  The symptoms first appeared one day after the urine splashed in her eye.  Dr.

Berry took her off work.  She returned to work after a month.  She was able to

perform some of her job duties.  She first mentioned the work incident to a doctor

when she went to Dr. Penick several months later concerning the scar left from the

ulcer.  Adams explained that the scar tissue was a permanent condition that

required a transplant.  

She was terminated from her employment for unrelated reasons in August

of 2011.  Her last appointment was with Dr. Berry in August of 2011.  She was put

on a cornea transplant list.  Adams explained that the symptoms after the October

incident were different than the symptoms after the infection in September.  She

stated that the eye was irritated and dry in September but had the ulcer in October.

She explained that her eye had healed after she used the drops prior to the work

incident.

Adams is collecting unemployment compensation at the rate of $225.00 per

week.  She is currently looking for a job in the area of patient care in the medical
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field.  She used her personal health insurance to pay for the medical treatment.

She also spent about $700.00 in out-of-pocket expenses for the eye drops.  

Adams explained that she believed the urine caused the ulcer.  She found

out later that the patient was supposed to be in isolation because the patient was

ill with some type of communicable disease.  

Medical records reveal that the claimant first sought treatment on October 4,

2010, with Dr. Norton with complaints of eye pain.  She had previously been

prescribed eye drops on September 9, 2010.  The record also reflects that she

ordered contact lens on September 27, 2010.  Dr. Norton referred her to Dr. Berry

for further evaluation of a corneal ulcer.  On October 5, 2010, she was evaluated

by Dr. Berry.  He noted she had complaints of throbbing pain in her right eye which

had begun on Saturday.  Berry noted that she had worn her contact lens all night

on Friday night.  She was diagnosed with a corneal ulcer and given Gentamyacin

and Ceftazadine.  She returned to Berry on a daily basis.  On October 7, 2010, and

October 11, 2010, Berry noted that she was slowly improving.  He added

Prednisolone Acetate.  On October 21, 2010, Dr. Berry noted that her condition had

stabilized.  On December 7, 2010, Berry noted that the ulcer had healed with

scarring over the center of the cornea.  On May 24, 2011, Adams was evaluated by

Dr. Edward Penick.  He noted that she had a cornea scar located centrally

secondary to a corneal ulcer infection. He opined that the injury “possibly could

have resulted from a splash injury.”  He further opined that the ulcer “could have

happened even without the exposure to the body fluids”.  He noted that she had
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reported to him that she did not wear her contact lenses at the time of the injury or

for two months prior to the injury.  Penick commented “Improper hygiene and care

of contact lens use could have played a role in the development of the corneal ulcer

that ultimately lead to the scar.  It would be difficult to say with 100% confidence

that the said injury directly lead to the corneal ulcer.”  He further noted that a splash

injury to the eye with a contact lens in would pose a significantly increased risk for

developing an ulcer.  Penick noted that a corneal transplant is elective to eradicate

the scarring and that an alternative would be no-line bifocal glasses.  On September

21, 2011, Dr. Penick responded to the claimant’s attorney by letter.  He noted that

the fact the claimant was not wearing contact lenses actually “decreases” her

change of getting a corneal ulcer.  He further noted that “urine is sterile and does

not contain bacteria”. 

      DISCUSSION

Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the
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requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied. 

In the instant case, the respondents contend that claimant’s eye problems

were pre-existing and not related to her employment. On the other hand, the

claimant testified that her prior infection had cleared and her symptoms began after

she had accidently splashed a patient’s urine in her face.   

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In addition to proving her injury by a preponderance of the evidence, the

claimant must establish the existence of the injury by medical evidence and

supported by “objective findings.”  See Ark. Code Ann. § 11-9-102(4)(D).  Objective

findings are those that cannot come under the voluntary control of the patient.  See

Ark. Code Ann. § 11-9-102(16)(A)(i).  The claimant must also prove that there is a

causal connection between the work-related accident and the injury.  Stevenson v.

Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  With respect to this
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proof, the claimant must show that the “major cause” of the injury is the workplace.

When making this determination, the claimant does not receive the benefit of the

doubt.  Ark. Code Ann. § 11-9-704(c)(4)(Supp. 1995); Glencorp Polymer Products

v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991).

In the present case, I find that the claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable right eye injury.

Causation

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).
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Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty.

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities). 
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The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a pre-existing injury. When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is

responsible for every natural consequence that flows from that injury. If, after the

period of initial disability has subsided, the injury flares up without an intervening

cause and creates a second disability, it is a mere recurrence, and the employer

remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation

resulting from the previous injury. Pinkston v. General Tire & Rubber Co., 30 Ark.

App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission
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affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, the claimant had sought treatment for an eye infection

only three weeks prior to the alleged work injury.  When claimant initially sought

treatment with Dr. Norton and Dr. Berry, she did not mention the splash incident.

She first mentioned the splash incident to Dr. Penick in May of 2011 after she

learned that she might need a corneal transplant.  The only medical opinion offered

by the claimant is the opinion by Dr. Penick that the splash incident “possibly” could

have caused the corneal ulcer.  However, Dr. Penick also opined that the ulcer

could have been caused by improper hygiene and care of contact lens.  The
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comments and opinions of Dr. Penick are based on the subjective complaints of the

claimant and are speculative at best.  Conjecture and speculation, even if plausible,

cannot take the place of proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32,

812 S.W.2d 692 (1991); Dena Construction Co. v. Herndon, 264 Ark. 791, 575

S.W.2d 155 (1970); Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858

S.W.2d 125 (1993). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 1, 2010, when the claimant contends she sustained a

compensable injury to her right eye.

3. The claimant’s wages were sufficient to entitle her to compensation

rates of $302.00 for temporary total disability benefits and $227.00 for

permanent partial disability benefits.

4. The claimant returned to work on January 28, 2011.

5. The claimant has failed to establish by a preponderance of the

evidence the elements of a compensable right eye injury under the

Arkansas Workers’ Compensation Act.
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ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

______________________________
BARBARA WEBB
Administrative Law Judge


