
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F710296

EARL WELDY, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT

OPINION FILED AUGUST 31, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by THOMAS W. MICKEL, Attorney, Conway, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On July 18, 2011, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on June 1, 2011, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on August 3,

2005.

3.   The claimant sustained a compensable injury to his lumbar and cervical spine

on August 3, 2005.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $466.00 for total disability benefits and $350.00 for permanent partial

disability benefits.

At the time of the hearing the parties agreed to stipulate that claimant did not see

Dr. Dunaway after the November 30, 2007 visit until February 9, 2009.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Statute of limitations.

2.   Claimant’s entitlement to unpaid medical and additional medical treatment from

Dr. Knox.

3.   Temporary total disability benefits from August 10, 2010 through February 15,

2011.

At the time of the hearing the respondent requested a credit for long and short-term

disability benefits and medical benefits that have been paid on claimant’s behalf.

 The claimant contends he sustained compensable injuries to his neck and low back

while working for the employer.  He was referred to Dr. Luke Knox by his authorized

treating physician, Dr. Dunham, at which point claimant was denied further medical

treatment on his neck.  Claimant sought continued treatment through his health insurance

with Dr. Knox and underwent a cervical fusion from C5 to C7.  Dr. Knox has opined that

an aggravation of pre-existing degenerative conditions led to the need for surgery and

resulting disability.  Claimant contends he is entitled to payment of unpaid medical

expenses and continued follow up with Dr. Knox.  Claimant was unable to work beginning

as of the date of surgery, August 10, 2010, until he was released and in fact did return to

work for respondent as of February 15, 2011.  Claimant is still in his healing period and

suffered a total incapacity from earn wages and is entitled to an award of temporary total

disability.  Claimant contends his attorney is entitled to the maximum attorney’s fee on all

benefits awarded.  

The respondents contend claimant sustained a lumbar and cervical strain on August

3, 2005, and has been provided medical treatment.  Any claim for additional benefits as

a result of that injury is barred by the statute of limitations.  Alternatively, respondent

contends if this claim is not barred by the statute of limitations, it has provided all

reasonable and necessary treatment for the work related injury and controverts the
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requested medical expenses and temporary total disability as well as any additional

benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 1, 2011, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   The parties’ stipulation that claimant did not see Dr. Dunaway after the

November 30, 2007 visit until February 9, 2009 is also hereby accepted as fact.

3.   Claimant’s claim for additional benefits is barred by the statute of limitations.

Claimant did not file his claim for additional benefits within one year from the date of last

payment of compensation or two years from the date of injury as required by A.C.A. §11-9-

702(b)(1).

FACTUAL BACKGROUND

The claimant is a 49-year-old man who began working for the respondent at its

Clarksville complex where he worked for seven years before transferring to the

respondent’s River Valley complex in Scranton.  The respondent’s River Valley complex

uses chicken by-products to produce animal food.  In 2005 the claimant was working for

the respondent as a yard dog driver, a job which required him to move trailers on and off

of loading ramps.

Claimant suffered a compensable injury to his lumbar and cervical spine on August
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3, 2005.  On that date the claimant backed a trailer onto a ramp and disconnected it.  As

he was slowly pulling the tractor off of the ramp the operator lifted the ramp and the truck

went off the ramp.  Claimant testified that his head went backwards and he felt a tingle in

both his neck and back.  Claimant reported the injury to his supervisor and completed an

accident report.

Claimant testified that the next day, August 4, 2005, he woke up and his arm was

numb.  Claimant testified that even though he was off work that day he nevertheless went

to the plant and saw the plant nurse who put ice on his arm and give him some Ibuprofen.

On August 9, 2005, claimant was evaluated by Dr. Marshall.  Dr. Marshall

diagnosed claimant’s condition as lumbar and cervical strain with radiculopathy down the

right arm.  Dr. Marshall released claimant to return to work with limited duties and also

prescribed medication.  Dr. Marshall’s medical records indicate that claimant continued to

have complaints of neck and back pain and that he treated claimant with medication,

physical therapy, and work restrictions.  Dr. Marshall eventually ordered an MRI scan of

claimant’s cervical spine which was performed on September 1, 2005.  That scan was read

as showing a broad based disc ridge complex at C5-6 without any apparent neural

foraminal  narrowing.  According to a report dated September 6, 2005, Dr. Marshall

informed claimant that the findings on the MRI scan were mostly osteoarthritic changes

and that he would not be a surgical candidate.

In a letter dated April 18, 2006, Dr. Marshall indicated that claimant had been

released for his low back complaints as of October 25, 2005.  Dr. Marshall indicated that

claimant was released with permanent restrictions of no lifting more than 20 to 25 pounds

and that he could perform yard dog work.  He also indicated that claimant would have to

take medication on a long term basis.  In an addendum dated June 23, 2006, Dr. Marshall

indicated that claimant had permanent restrictions but did not have a permanent physical

impairment rating.
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Claimant testified that even though his low back complaints subsided he continued

to have complaints involving his neck and pain which radiated into his arm.  As a result,

claimant was evaluated by Dr. Dunaway on November 12, 2007.  Dr. Dunaway diagnosed

claimant’s condition as neuropathic pain radiating into claimant’s arms beginning in his

neck.  Dr. Dunaway ordered a nerve conduction study of claimant’s upper extremities. The

EMG/NCV of claimant’s upper extremities was performed on November 28, 2007, and was

read as normal with no evidence of peripheral nerve entrapment, neuropathy, plexopathy,

myopathy, or radiculopathy of bilateral upper extremities.  

In a report dated November 30, 2007 Dr. Dunaway noted that claimant’s NCV was

normal and he prescribed medication.  Also on that date Dr. Dunaway completed a form

indicating that claimant could return to regular duty work.  He also indicated that claimant

was discharged with no further treatment anticipated.

After his release by Dr. Dunaway on November 30, 2007, claimant returned to work

for the respondent performing his prior job as a yard dog driver.  According to nurse’s

notes which have been introduced into evidence, claimant received numerous refills of

prescription medication from Dr. Dunaway, but claimant did not return to Dr. Dunaway for

any additional medical treatment until February 9, 2009.  When claimant returned to Dr.

Dunaway on that date with continued complaints of neck pain radiating into his arms, Dr.

Dunaway referred claimant to a neurologist.

Claimant was evaluated by Dr. Rutherford, a neurologist, on March 10, 2009.  Dr.

Rutherford ordered an MRI of claimant’s cervical spine and electrodiagnostic studies of

both upper extremities.  An MRI scan of claimant’s cervical spine dated April 1, 2009

revealed multilevel degenerative disc disease with findings most pronounced at the C5-6

level where there was a combination of diffuse bulge and spur.  Furthermore, a nerve

conduction study also taken on April 1, 2009 was abnormal with evidence of carpal tunnel

syndrome.  As a result, Dr. Rutherford prescribed claimant bilateral splints for his carpal
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tunnel syndrome and a course of supervised cervical traction.  

In a report dated April 29, 2009, Dr. Rutherford indicated that claimant was

receiving no benefit from the cervical traction and he discontinued its use.  He also noted

that respondent had not accepted claimant’s carpal tunnel syndrome as compensable.

With respect to claimant’s cervical spine, Dr. Rutherford recommended that claimant

undergo a cervical epidural steroid injection at the C5-6 level.  This injection was given on

May 7, 2009.

In a report dated May 14, 2009, Dr. Rutherford indicated that the claimant had

received no benefit from the injection.  As a result, he stated:

I do not believe there is any further medical treatment
or intervention which would be of benefit to Mr. Weldy.

Dr. Rutherford in that report also went on to order a functional capacities evaluation.

The functional capacities evaluation was performed on May 22, 2009 and indicates

that claimant gave an unreliable effort with 39 of 57 consistency measures within expected

limits.  The report notes that claimant gave a submaximal effort with indicators of self-

limiting effort.  Following that evaluation Dr. Rutherford authored a report dated May 28,

2009, indicating that he had advised claimant that the evaluation states that psychological

factors were influencing his symptoms.  He also noted that claimant was at maximum

medical improvement and that no further treatment was recommended and he released

claimant to regular duties.

Following his release by Dr. Rutherford claimant sought medical treatment from Dr.

Dunham at the Clarksville Medical Group on May 29, 2009.  The medical report from that

date indicates that claimant’s problems were related to his neck and that Dr. Rutherford

had felt that there was no evidence of physical pathology.  Dr. Dunham indicates that his

examination that day revealed otherwise as well as the MRI scan suggesting otherwise.

As a result, Dr. Dunham referred him to Dr. Knox.
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Claimant was evaluated by Nurse Naples in Dr. Knox’s office on July 17, 2009.

Claimant was prescribed medication, physical therapy, and a TENS unit trial.  Claimant

was eventually evaluated by Dr. Knox who ordered a repeat MRI scan.  Based upon the

findings in the MRI scan Dr. Knox recommended surgery in the form of an anterior cervical

diskectomy and fusion at C4-5, C5-6, and C6-7.  Dr. Knox performed this surgical

procedure on August 10, 2010.  Claimant testified that after this surgery was performed

by Dr. Knox his arm pain was gone.  

Claimant has filed this claim contending that he is entitled to payment for unpaid

medical treatment and additional medical treatment from Dr. Knox.  Respondent contends

that claimant’s claim for additional benefits is barred by the statute of limitations.

ADJUDICATION

Respondent contends that claimant’s claim for additional compensation benefits is

barred by the statute of limitations.  The statute governing claims for additional

compensation is codified at A.C.A. §11-9-702(b)(1) which states in pertinent part:

In cases where any compensation, including disability
or medical, has been paid on account of injury, a claim
for additional compensation shall be barred unless filed
with the commission within one (1) year from the date of
last payment of compensation or two (2) years from the
date of injury, whichever is greater.

Here, the parties have stipulated that after claimant’s last visit with Dr. Dunaway on

November 30, 2007, he did not seek any additional medical treatment from Dr. Dunaway

again until February 8, 2009.  Furthermore, at the time of the hearing the parties also

agreed that a potential claim for additional compensation benefits was not filed by claimant

with the Commission until claimant’s attorney filed a letter in March 2010.  Obviously, this

letter from claimant’s attorney requesting additional benefits was not filed within two years

from the date of injury or one year from the date of last compensation when claimant was
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evaluated by Dr. Dunaway on November 30, 2007.  

The parties in this case agree that the primary issue regarding the statute of

limitations involves whether claimant was provided medical treatment by the respondent’s

plant nurse in between his visit with Dr. Dunaway on November 30, 2007 and the time of

his next visit more than one year later on February 9, 2009.  

The parties are also in agreement that even though claimant received refills of his

prescription medication during this period of time, that under the provisions of A.C.A. §11-

9-702(b)(2), replacement of those items did not constitute payment of compensation so as

to toll the running of the statute of limitations.

The claimant contends that during the period of time from November 30, 2007 until

the time of his next visit with Dr. Dunaway on February 9, 2009, he received medical

treatment from the respondent’s plant nurse.  Claimant contends that respondent’s plant

nurse was providing medical treatment under Dr. Dunaway’s supervision by acting as a

“go between” for the claimant and Dr. Dunaway and that this constituted the furnishing of

medical services and therefore tolled the running of the statute of limitations.  On the other

hand, respondent indicates that the nurse simply facilitated claimant’s receipt of

replacement medication and therefore did not toll the running of the statute.

After my review of the nurse’s notes provided in the documentary evidence, I do not

find that respondent’s plant nurse provided medical treatment to the claimant during the

period of time in question so as to toll the statute of limitations.  The nurse’s notes do

indicate that claimant documented various complaints of the claimant, including complaints

such as calf pain which were not related to claimant’s compensable injury.  The nurse’s

notes also indicate that she made numerous phone calls to Dr. Dunaway’s office and

spoke with his nurse about claimant’s need for refills of his prescription medication.  The

nurse’s notes also indicate that the nurse made an effort to facilitate claimant’s receipt of

medication from a pharmacy and eventually from a mail order pharmacy for a period of 90
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days.  While the respondent’s plant nurse attempted to facilitate claimant’s receipt of

prescription refills, I do not find sufficient evidence indicating that the nurse provided any

medical treatment for the claimant’s compensable injury.  While she did have

conversations with Dr. Dunaway’s office, she simply relayed claimant’s complaints to Dr.

Dunaway’s office and in turn relayed the response from Dr. Dunaway’s office to the

claimant.  This does not constitute the providing of medical services, but instead is simply

a function that was performed by the nurse in this case and could have just as easily been

performed by a non-medical person such as an adjuster.  An insurance adjuster could

have had these same conversations with the claimant and relayed the information to Dr.

Dunaway’s office and in turn back to the claimant.  The simple fact that this activity was

performed by the respondent’s plant nurse does not mean that she provided medical

services to the claimant.  I find no evidence that respondent’s plant nurse was providing

medical treatment to claimant under Dr. Dunaway’s supervision.  Instead, she was simply

relaying claimant’s complaints and information to Dr. Dunaway’s office and in turn relaying

a response from Dr. Dunaway’s office to the claimant.  This does not constitute the

furnishing of medical services and therefore cannot act as a toll to the running of the

statute of limitations.

In short, a claim for additional benefits must be filed with the Commission within one

year from the date of last payment of compensation or two years from the date of injury,

whichever is greater.  In this particular case, a claim was not filed until March 2010 when

claimant’s attorney sent a letter to the Commission.  This was more year from the date of

last payment of compensation and more than two years from the date of injury.  The date

of last payment of compensation in this case occurred when claimant received medical

treatment from Dr. Dunaway on November 30, 2007.  Claimant did not return to Dr.

Dunaway until February 9, 2009, more than one year later.  Although claimant did consult

with the respondent’s plant nurse during this period of time, the respondent’s plant nurse
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did not provide medical treatment which would toll the statute of limitations.  Although

claimant contends that respondent placed the burden on the claimant to request additional

compensation benefits, I note that the burden is on the claimant to act within the time

allowed for filing a claim.  Superior Federal Savings & Loan v. Shelby, 265 Ark. 599, 580

S.W. 2d 201 (1979).  Having found that the claim for additional compensation benefits is

barred by the statute of limitations, it is not necessary to address the issue of whether the

treatment provided by Dr. Knox and other medical providers subsequent to November 30,

2007 is reasonable and necessary.

ORDER

Claimant’s claim for additional compensation benefits was filed more than one year

from the date of last payment of compensation and more than two years from the date of

the injury.  Therefore, his claim for additional compensation benefits is barred by the

statute of limitations.

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $455.99.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


