
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. G008970/G008971

JERRY WALKER, Employee  CLAIMANT

SIMMONS PREPARED FOODS, INC., Employer  RESPONDENT

S.B. HOWARD & COMPANY, Carrier RESPONDENT

OPINION FILED MARCH 16, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD C. BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On February 16, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on December 8, 2010,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

At the time of the hearing the parties agreed to stipulate that on June 24, 2010

claimant earned an average weekly wage of $1,109.74 which would entitle him to

compensation at the rates of $562.00 for total disability benefits and $422.00 for

permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s back on November 1, 2008 and June
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24, 2010.

2.   Medical.

3.   Temporary total disability benefits from date last worked.

4.   Attorney fee.

5.   Statute of limitations.

Prior to the hearing the respondent also added as issues the lack of notice with

regard to the injury on November 1, 2008 and the application of A.C.A. §11-9-526 with

regard to the injury of June 24, 2010.

The claimant contends he suffered compensable injuries to his low back on

November 1, 2008 and June 24, 2010.  He requests medical benefits, temporary total

disability benefits, and an attorney fee.

The respondent’s contentions are set forth in Exhibit #1 attached to the pre-hearing

order.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 8, 2010, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   The parties’ stipulation that on June 24, 2010 the claimant earned an average

weekly wage of $1,109.74 which would entitle him to compensation at the rate of $562.00

for total disability benefits and $422.00 for permanent partial disability benefits is also

hereby accepted as fact.
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3.   Claimant’s claim for compensation benefits for an injury on November 1, 2008

is not barred by the statute of limitations.

4.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back on November 1, 2008.

5.  Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back on June 24, 2010.   

FACTUAL BACKGROUND

The claimant is a 55-year-old man who began working for the respondent in

February 1998 as a facility network manager.  Claimant was primarily responsible for

maintaining the respondent’s computer system, computer repairs, and setting up new user

accounts.  Claimant’s job required him to lift computers and printers on virtually a daily

basis.

Claimant testified that on November 1, 2008 he was unloading a printer with his

supervisor, Andy Boyd, which weighed approximately 200 pounds.  Claimant testified that

as they were moving the printer from the back of a pickup truck onto a cart he felt an

“increase in pressure” in his low back area and that his back pain slowly began to worsen.

Claimant testified that he did not mention the incident to Boyd that day but decided to wait

and see how it felt later.  Claimant testified that within the next day or two his back was

hurting worse so he mentioned the incident to Boyd and also informed him that he had a

doctor’s appointment to see a physician at a clinic located in the respondent’s plant.  The

claimant continued to work for the respondent and continued to perform his same job

duties.

Claimant testified that on June 24, 2010, the respondent had five boxes of printers

which had been delivered and that while he was attempting to move one of those printers

he developed a sudden pain in his low back area.  Claimant testified that Boyd, his
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supervisor, was not present that day nor the next day.  Therefore, he reported the incident

to Kelly Martin who completed an incident report and sent him to the plant nurse who in

turn sent him to the respondent’s clinic where he saw Dr. Maxwell.  Claimant was given

work restrictions and he continued to work for the respondent until he was terminated by

respondent on September 2, 2010 for failing a drug test.  

Claimant’s initial medical treatment with Dr. Maxwell did not result in any significant

relief and as a result Dr. Maxwell ordered an MRI scan and subsequently referred claimant

to Dr. Routsong, neurosurgeon, who has opined that claimant is not in need of surgical

treatment.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back on November 1, 2008, and again on June 24, 2010.  He seeks payment of

medical benefits, temporary total disability benefits from the date he last worked for the

respondent, and a controverted attorney fee.  Respondent has raised as issues the statute

of limitations and the lack of notice with respect to the November 1, 2008 injury.  In

addition, respondent contends in the alternative that A.C.A. §11-9-526 is applicable to any

temporary total disability benefit request following the June 24, 2010 incident.

 

ADJUDICATION

The first issue for consideration involves respondent’s contention that claimant’s

claim for benefits attributable to an injury on November 1, 2008 is barred by the statute of

limitations.  The applicable statute of limitations is codified at A.C.A. §11-9-702(a)(1)(A)

which states that injuries are barred unless filed with the Workers’ Compensation

Commission within two years from the date of the compensable injury.  Here, claimant

alleges that his compensable injury occurred on November 1, 2008 when he was

unloading a printer.  The documentary evidence indicates that claimant filed Form AR-C

on October 11, 2010.  This AR-C form was filed within two years from the date of the



5W alker (G008970/G008971)

alleged injury.  Therefore, claimant’s claim for compensation benefits with regard to a

November 1, 2008 injury is not barred by the statute of limitations.

Claimant contends that he suffered compensable injuries to his low back on

November 1, 2008 and again on June 24, 2010.  Claimant’s claims are for specific

incidents identifiable by time and place of occurrence.  The Commission has stated in

Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his low back on

November 1, 2008.

First, it is important to consider that claimant has a significant prior history of low

back problems.  Claimant testified that while working for Gates Rubber Company in 1992

he had a herniated disc and underwent surgery at the L4-5 level by Dr. Runnels. 

Claimant did not file a workers’ compensation claim for that injury.  Claimant testified that

after his surgery his back condition was improved for approximately ten years before he

began having additional pain.  Claimant testified that when this additional pain began he
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took over the counter medications as needed.  At claimant’s deposition he testified that

while taking the over the counter medications his symptoms worsened and he sought

additional medical treatment and began receiving prescription medication in the form of

Darvocet and muscle relaxers.  In fact, claimant admitted that for at least eight months

before the incident on November 1, 2008 he had been taking Darvocet and muscle

relaxers.

Claimant admitted that on November 1, 2008 he did not mention any pain or injury

to Boyd, his supervisor, even though Boyd was present at the time this incident  occurred.

Claimant testified that he reported the problems to Boyd the next day and saw Dr. Maxwell

two or three days after the incident at which time he was prescribed medication.  However,

pharmacy records indicate that after November 22, 2008, claimant was not prescribed any

additional medication until December 9, 2008, some five weeks after November 1, 2008.

Furthermore, the first medical report in evidence after November 1, 2008 is a report

from Dr. Maxwell dated February 6, 2009.  Dr. Maxwell’s medical report of that date

indicates that claimant was seen for chronic pain and that he received a refill of his

medication.  No mention is made of a new injury on November 1, 2008.  The next medical

report is dated March 6, 2009 from Dr. Luo, a pain management specialist.  Dr. Luo’s

medical report  indicates that claimant has suffered from chronic back pain for several

years with a complaint of exacerbation recently.  Dr. Luo’s report does indicate that

claimant informed her that he had lifted a heavy printer and that his pain had worsened.

However, Dr. Luo’s report is more than five months after November 1, 2008.  

Finally, in order to prove a compensable injury the claimant must offer medical

evidence supported by objective findings establishing a compensable injury.  Here, a

review of the medical records indicates that there are no objective findings establishing a

new injury.  Absent objective findings claimant cannot meet his burden of proof.

Under the Arkansas Workers’ Compensation law, an employer takes the employee
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as it finds him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W. 3d 150

(2003).  An aggravation is a new injury resulting from an independent incident.  Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 S.W. 3d 900 (2000).  An aggravation, being a new

injury with an independent cause, must meet the definition of a compensable injury in order

to establish compensability for the aggravation.  Farmland Insurance Company v. Dubois,

54 Ark. App. 141, 923 S.W. 2d 883 (1996).  

As previously noted, the claimant had an extensive history of low back problems

which resulted in surgery to repair a herniated disc in 1992.  Some ten years after that

incident the claimant began having additional complaints of back pain which he treated

with over the counter medication as needed.  At some point claimant’s back complaints

continued to worsen and he began receiving medical treatment in the form of Darvocet and

muscle relaxers.  In fact, claimant admitted that for at least eight months before November

1, 2008 he had been taking Darvocet and muscle relaxers.

I find that claimant has failed to prove by a preponderance of the evidence that he

suffered a new injury or an aggravation of this pre-existing condition on November 1, 2008.

First, claimant did not mention the incident to Boyd, his supervisor, on that date even

though Boyd was present during the incident itself.  Furthermore, while claimant testified

that he reported the incident to Boyd and was evaluated by Dr. Maxwell some two or three

days after the incident at which time he was given medication, pharmacy records indicate

that claimant was not prescribed any additional medications until December 9, 2008, some

five weeks after the alleged incident.  Furthermore, the first medical report in evidence

after November 1 is dated February 6, 2009 and no mention is made of a new injury or an

aggravation.  The first mention of an aggravation is not contained in the medical records

until Dr. Luo’s medical report of March 6, 2009, some five months after the incident.

Finally, in order to prove a new injury or an aggravation, claimant has the burden of
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offering medical evidence supported by objective findings establishing an injury.  A review

of the medical records in this case fails to reveal any objective findings establishing a new

injury or an aggravation.

Likewise, with respect to the June 24, 2010 injury, claimant has the same burden

of proof.  As previously noted, claimant suffered from a prior history for which he was

having continuing problems and receiving pain medications.  In addition, prior to June 24,

2010, claimant was not only receiving pain medication from Dr. Luo but he was also

receiving injections.

Immediately prior to June 24, 2010, claimant was evaluated by Dr. Luo on June 18,

2010.   Dr. Luo noted that claimant indicated that his last injection was wearing off and that

claimant informed her that he had had to move a printer last week which had resulted in

increased pain.  First, it should be noted that claimant testified that this history is not

describing the same incident as June 24, 2010.  Dr. Luo’s medical report indicates that

claimant wants to schedule another lumbar facet joint injection.  Claimant denied making

that statement to Dr. Luo and instead testified that he informed Dr. Luo and his receptionist

that he did not want another injection because his condition had improved.  Furthermore,

it should be noted that during the time claimant sought treatment from Dr. Luo on June 18,

2010 he was in the middle of a one week vacation during which he worked on a

construction project at his home for the period of June 14 through June 21, 2010.  

Claimant has testified that he injured his low back on June 24, 2010 while moving

printers.  Claimant admitted that even though Kelly Martin was in and out of the room

during which he was working on that date, he did not report the incident to Martin.  Instead,

claimant testified that he did not mention the incident to Martin until the next day, June 25,

2010.  Claimant was seen by Dr. Maxwell on June 25, 2010 with a history of increased

back pain while moving boxes.  Dr. Maxwell diagnosed claimant’s condition as back pain

and prescribed medication.  He indicated that claimant should return to work with
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restrictions of no lifting, bending, or operation of machinery.  The medical records indicate

that claimant continued to be evaluated and treated by Dr. Maxwell.  When claimant’s

condition did not improve, Dr. Maxwell ordered an MRI scan of the claimant’s lumbar spine.

After the lumbar spine scan was performed, Dr. Maxwell referred claimant to Dr. Routsong,

neurosurgeon, for further evaluation.  

In his report dated August 17, 2010, Dr. Routsong indicated that he had reviewed

the claimant’s MRI scan which revealed post-operative changes, but no sign of nerve

compression.  Dr. Routsong indicated that surgery would not help claimant’s condition and

that he should continue to take medication, undergo physical therapy, and limit his

activities.

Again, in order to prove that he suffered a compensable injury or an aggravation of

a pre-existing condition, claimant must offer medical evidence supported by objective

findings establishing a compensable injury.  In this particular case, Dr. Routsong, a

neurosurgeon, has reviewed the claimant’s MRI scan and has indicated in a report that

only post-operative changes are present on the claimant’s MRI scan.  While claimant notes

that the MRI scan itself reveals an annular tear at the L4-5 level, Dr. Routsong after

reviewing the MRI scan indicated that the findings on the MRI scan reveal post-operative

changes.

Based upon the foregoing, I find that claimant has failed to meet his burden of

proving by a preponderance of the evidence that he suffered a new injury or an

aggravation of his pre-existing condition on June 24, 2010.  As previously noted, claimant

suffered from a significant history of low back problems for which he was receiving

medication and injections.  In fact, a report from Dr. Luo dated June 18, 2010, indicates

that claimant was requesting another injection just six days prior to this alleged incident.

Furthermore, after June 24, 2010, there are no objective findings of a new injury or

aggravation but according to Dr. Routsong only post-operative changes on the MRI scan.
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Based upon the lack of objective findings, claimant cannot meet his burden of proof.

ORDER

Claimant’s claim for compensation benefits for a November 1, 2008 injury is not

barred by the statute of limitations.  Claimant has failed to meet his burden of proving by

a preponderance of the evidence that he suffered a compensable injury or an aggravation

of a pre-existing condition on November 1, 2008 or June 24, 2010.  Therefore, claimant’s

claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $380.50.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


