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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F712897

PEARLINE R. YOUNG   CLAIMANT

ABILITIES UNLIMITED        RESPONDENT EMPLOYER

RISK MANAGEMENT RESOURCES            RESPONDENT CARRIER

HARRIET D. BEAUGARD  THIRD PARTY ACTION DEFENDANT

ORDER AND OPINION FILED MAY 19, 2011 

Record before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE LAMAR PORTER, Attorney at Law,
Little Rock, Arkansas.

Respondents represented by the HONORABLE WILLIAM WALMSLEY, Attorney
at Law, Batesville, Arkansas.

Third Party Defendant represented by the HONORABLE CHESTER LOWE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This case comes on for a decision before the Commission following an

Agreed Order by the parties and signed by a Circuit Judge in Mississippi

County, Arkansas.  The Agreed Order was to remand the case to the Arkansas

Workers’ Compensation Commission for the purpose of determining the tort

immunity status of the defendant, Harriet D. Beaugard, a co-employee of the

plaintiff, PearlIne Young.  This matter will be decided on the record with

stipulations, briefs and depositions comprising the record.                                     

                                                    The claimant, Pearlene Young, and the third-

party defendant, Harriet Beaugard, were co-employees for the same employer,

Abilities Unlimited.  The two employees were traveling to purchase Christmas
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gifts for clients and were riding together in Ms. Beaugard’s car when Ms. 

Beaugard lost control of her vehicle and had an accident.  Ms. Young sustained

an injury and her employer paid workers’ compensation benefits to Ms. Young. 

Ms. Young has now filed a third party action against Ms. Beaugard.  

The parties agreed to the following stipulations:

1. At the time of the accident in this case, on December 11, 2007, Young
and Beaugard were both in the course of their employment with
respondent Abilities Unlimited, being engaged in their employer’s
business.

2. Although Young and Beaugard were not required as a part of their job
duties to travel to stores and purchase gifts for clients of their employer at
Christmastime, it was customary for them to do so and in such instances
the woman would use their own motor vehicles and could be eligible to
receive mileage reimbursements from their employer for doing so. 

3. The employer and Christy Wyatt, the supervisor for Young and Beaugard,
were aware that Young and Beaugard, among others, sometimes would
ride together when they were purchasing gifts for the clients of their
employer, as Young and Beaugard were doing at the time of the accident.

4. On the day of the accident, Beaugard agreed to transport Young in
Beaugard’s automobile, and the accident occurred when Young was a
passenger in the automobile, which was being operated by Beaugard.

5. Young filed a workers’ compensation claim as a result of injuries she
sustained in the accident and the claim was accepted as compensable by
her employer.

6. Thereafter, Young filed a tort lawsuit against Beaugard, alleging that the
accident was caused by Beaugard’s negligence in the operation of her
automobile.

7. Beaugard has filed a motion to dismiss Young’s suit based on lack of
subject matter jurisdiction, asserting that she is entitled to immunity from
suit in tort under these facts insomuch as her automobile in effect was the
employer’s work place at the time of the accident and she was therefore
engaged in the employer’s duty to provide a safe work place at that time. 

ADJUDICATION
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The primary issue in this case is whether Ms. Beaugard was “performing

the employer’s duty to provide a safe workplace” at the time of the motor vehicle

accident, or whether she is a “third party” against whom a negligence claim may

be brought in circuit court.  The exclusive remedy provision of the Arkansas

Workers’ Compensation law is codified as Ark. Code Ann §11-9-105(a) which

states in pertinent part:

The rights and remedies granted to an employee
subject to the provisions of this chapter, on account of
injury or death, shall be exclusive of all other rights and
remedies of the employee, his legal representative,
dependents, next of kin, or anyone else entitled to
recover damages from the employer, or any principal,
officer, director, stockholder, or partner acting in his
capacity as an employer, or prime contractor of the
employer, on account of the injury or death, and the
negligent acts of a co-employee shall not be imputed to
the employer.

Ms. Young contends that Ms. Beaugard was not performing the

employer’s duty to provide a safe workplace at the time of the accident and that

the Act is not applicable and that the Arkansas Workers’ Compensation

Commission does not have jurisdiction.   Ms. Young contends that she was a co-

employee and as such Ms. Beaugard is a “third party” within the meaning of Ark.

Code Ann §11-9-410 which permits employees to make claims and maintain

actions in court against third parties for injuries sustained.

Even with the fact that Ms. Beaugard is a co-employee, the Court of

Appeals and the Supreme Court have prior case law that holds that co-

employees can still be entitled to immunity if they are shown to be performing

the employer’s duty to provide a safe place to work for the injured employee.  
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One of the earlier tort immunity cases involving co-employees was

decided by the Arkansas Supreme Court in its decision King v. Cardin, 229 Ark.

929, 319 S.W.2d 214 (1959).  In King, the co-employee was killed when Mr. King

backed over him in a dump truck.  The decedent’s estate sued Mr. King as a

third party tortfeasor alleging that Mr. King was negligent in his operation of the

truck.  The Court held that Mr. King did not have tort immunity because the

Arkansas Workers’ Compensation law did not affect the right of an employee to

maintain an action against a third party.  In this case, it was determined that Mr.

King was a third party; therefore, he was not entitled to immunity.

Since the King decision, the courts have decided a number of other cases

addressing this issue.  In Simmons First National Bank v. Thompson, 285 Ark.

275, 686 S.W.2d 415 (1985), the Court held that since an employer is immune

from tort action for a negligent failure to provide employees with a safe place to

work, that same immunity also protected supervisory employees when their

duties involved overseeing and discharging the responsibility of providing a safe

place to work.  This immunity was extended to non-supervisory employees in

Allen v. Kizer, 294 Ark. 1, 740 S.W.2d 137 (1987).  

The Arkansas Supreme Court held in Barnes v. Wilkiewicz, 301 Ark. 175,

783 S.W.2d 36 (1990), that providing a safe place to work was not limited to the

employer’s physical premises or an actual place of business.  In this case, the

employee filed a tort action against his supervisor for injuries he sustained while

working on a company truck that was stalled along a road.  The employee

alleged the supervisor had negligently parked the truck in the roadway and his
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negligence resulted in the parked truck being struck by another motorist.  The

Court held the supervisor was immune from suit because the employee’s claim

was for failure to provide a safe work place.  The Court held the employee was

injured while he was in the course and scope of his employment and the

accident scene was the workplace for that job.  

The Arkansas Court of Appeals addressed another co-employee accident

case in Rea v. Fletcher, 39 Ark. App. 9, 832 S.W.2d 513(1992) and held that Mr.

Fletcher was immune from a tort suit because he was providing transportation

from an employer-designed parking area to the job site and this involves a duty

to provide a safe place to work.  In this case, the employer provided

transportation from a designed parking lot to the work site and back during lunch

and after work.  On the day of the accident, Mr. Fletcher’s supervisor asked him

to bring his truck to the work site for transporting employees and it was during

this transport that Mr. Rea fell off the back of the truck.

The Arkansas Supreme Court addressed the co-employee immunity issue

again in Brown v. Finney, 326 Ark. 691, 932 S.W.2d 769 (1996).  In this case,

both Mr. Brown and Mr. Finney were part-time employees catching chickens and

neither had supervisory duties.  The employer provided the employees

transportation in a company van to the job sites.  Mr. Finney drove the van and

while en route from one work site to another, he overturned the van and Mr.

Brown was injured.  Mr. Brown filed a tort action alleging Mr. Finney was

negligent in his operation of the van.  The Supreme Court held that Mr. Finney

was in the process of transporting employees and was acting on behalf of the
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employer and was fulfilling a duty to provide a safe place to work and was

immune from suit in tort from Mr. Brown.  

The Arkansas Supreme Court held in its recent decision in Honeysuckle

v. Curtis H. Stout, Inc., 2010 Ark. 328 (September 16, 2010) that McCarthy, the

person against whom a third party action had been filed, was an employer and

as such was immune from tort liability.  The Court found it unnecessary to

discuss the merits of whether McCarthy as a co-employee was undertaking a

duty to provide a safe workplace at the time of the accident.  McCarthy was the

owner of his private aircraft and was flying the plane on company business when

the plane crashed into a residence fatally injuring the co-employee, Mr.

Honeysuckle.  

In the present case, the two co-employees decided to go together to

purchase Christmas gifts for their clients and Ms. Beaugard was driving her

personal vehicle.  While the supervisor did not know specifically that Ms.

Beaugard and Ms. Young had gone together in one vehicle, this practice was

common.  The activity of purchasing the gifts was part of the job duties of the

parties.  It is undisputed that Ms. Beaugard’s vehicle was involved in a single car

accident and that Ms. Young sustained an injury.  Ms. Young’s injury was

accepted as a compensable work injury and appropriate benefits were paid by

the employer’s workers’ compensation provider.  Ms. Beaugard testified in her

deposition that when employees use their own vehicle for business, they do get

mileage reimbursement.  She testified that she did not turn in mileage for the

shopping trip, but she would have been reimbursed had she turned in mileage.  
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I find that after considering the facts and circumstances in the instant

case and relying on previous court decisions, that Ms. Beaugard is immune from

suit in tort for injuries sustained by Ms. Young.  Certainly, Ms. Beaugard was not

acting in a supervisory capacity at the time of the accident, however, she was

transporting Ms. Young on recognized employment business and was fulfilling

the employer’s duty to provide a safe place to work at the time of the accident. 

The employer acknowledged that it was a common practice for employees to go

together in one vehicle to purchase gifts.  Mileage was typically reimbursed to

the driver for recognized business travel.                                                                

                                       Relying on the decisions in Barnes, Rea and Brown

which are more closely aligned with the circumstances in the instant case, I find

that Ms. Beaugard is immune from suit in tort for the claimant’s injuries. 

Certainly, injuries while performing employment services are compensable work

injuries and are regularly accepted and paid.  In the instant case, Ms. Young and

Ms. Beaugard were performing employment services and the workplace in this

case was not their home office.   Therefore, Ms. Beaugard is immune from suit in

tort for the injuries sustained by Ms. Young since I find she was fulfilling the

employer’s duty to provide a safe place to work at the time of the accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. At the time of the accident in this case, on December 11, 2007, Young
and Beaugard were both in the course of their employment with
respondent Abilities Unlimited, being engaged in their employer’s
business.

2. Although Young and Beaugard were not required as a part of their job
duties to travel to stores and purchase gifts for clients of their employer at
Christmastime, it was customary for them to do so and in such instances
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the woman would use their own motor vehicles and could be eligible to
receive mileage reimbursements from their employer for doing so. 

3. The employer and Christy Wyatt, the supervisor for Young and Beaugard,
were aware that Young and Beaugard, among others, sometimes would
ride together when they were purchasing gifts for the clients of their
employer, as Young and Beaugard were doing at the time of the accident.

4. On the day of the accident, Beaugard agreed to transport Young in
Beaugard’s automobile, and the accident occurred when Young was a
passenger in the automobile, which was being operated by Beaugard.

5. Young filed a workers’ compensation claim as a result of injuries she
sustained in the accident and the claim was accepted as compensable by
her employer.

6. Thereafter, Young filed a tort lawsuit against Beaugard, alleging that the
accident was caused by Beaugard’s negligence in the operation of her
automobile.

7. Beaugard has filed a motion to dismiss Young’s suit based on lack of
subject matter jurisdiction, asserting that she is entitled to immunity from
suit in tort under these facts insomuch as her automobile in effect was the
employer’s work place at the time of the accident and she was therefore
engaged in the employer’s duty to provide a safe work place at that time. 

8. At the time of the accident on December 11, 2007, Ms. Beaugard was
performing her employer’s duty to provide a safe place to work for her co-
employee, Ms. Young; therefore, Ms. Beaugard is entitled to immunity
from an action in tort for negligence.

ORDER

At the time of the accident on December 11, 2007, Ms. Beaugard was

performing her employer’s duty to provide a safe place to work for her co-

employee, Ms. Young; therefore, Ms. Beaugard is entitled to immunity from an

action in tort for negligence.

IT IS SO ORDERED.

_______________________________
LINDA K. MARSHALL
Administrative Law Judge
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