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STATEMENT OF THE CASE

On April 27, 2011, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on March 7, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With two

additional ones reached at the hearing, they are the following eight, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The Administrative Law Judge decision of January 8, 2009 is final and

binding on this proceeding.

3. Claimant’s average weekly wage of $468.15  entitles him to compensation

rates of $312.00/$234.00.

4. On August 12, 2010, Respondents No. 1 accepted Claimant as permanently

and totally disabled.

5. Respondent No. 2 has accepted Claimant as permanently and totally

disabled.

6. The Second Injury Fund was dismissed from this claim, per an order entered

on August 30, 2010.

7. Respondents No. 1 have agreed to pay for the pool therapy of Drs. Barry

Baskin and Gordon Newbern associated with Claimant’s compensable hip

injury.

8. Claimant has been entitled to temporary total disability benefits or

permanent partial disability benefits from that date of his injury, May 9, 2003,

through the present.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the amendment of the second issue to correct a typographical error, and the addition

of a fifth issue, they are the following:
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1. Whether Claimant is entitled to additional medical treatment.

2. When did Claimant reach maximum medical improvement and the end of his

healing period?

3. Whether Claimant has been underpaid on temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee with respect to

the alleged underpayment of temporary total and permanent partial disability

benefits, and with respect to his permanent and total disability benefits.

5. Who should remain responsible–Respondents No. 1 or Respondent No.

2–for payment of Claimant’s permanent and total disability benefits pending

the issuance of this opinion, to ensure that he does not suffer an interruption

in benefits?

The issue concerning Claimant’s entitlement to mileage reimbursement has been

reserved.

Contentions

At the hearing, Respondents No. 1 and Respondent No. 2 added to their

contentions that were set forth in the prehearing order.  With these additions, the

respective contentions now read:

Claimant:

1. Claimant contends that he is entitled to reasonable and necessary medical

treatment under AWCC Rule 30, specifically these treatments are as follows:
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A. Additional Hernia Surgery:  The surgery recommended by Dr. John

cone for return of the rectus muscles to the midline and the

restoration of dynamic function to the abdominal wall.

B. Claimant contends he is entitled to payment of Conway Regional

Health Systems, medical treatment from September 26, 2010, through

October 1, 2010, resulting from bowel obstruction that was a

compensable consequence of his prior compensable surgeries and/or

medication.

C. Claimant contends that he is entitled to the reasonable and necessary

medical treatment of his compensable back condition from Dr. Victor

Varga, Dr. Wayne Bufffet and Dr. Bruce Safman.  Claimant contends

this treatment is reasonable and necessary for his compensable back

injury or alternatively that this treatment is a compensable

consequence of his recent hip replacement surgery.

D. Claimant contends he is entitled to the pool therapy recommended by

both Dr. Baskin and Dr. Newbern for his compensable hip condition.

2. Claimant contends, respondents, in counting all payments after July 26,

2006, toward their $75,000.00 cap, have controverted Claimant’s

underpayment of TTD benefits from May 10, 2003, through July 26, 2006.

This amount is $5,306.86 (this includes the fact there was no payment for

the first week of May 10, 2003 - May 16, 2003).  Claimant contends or will
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stipulate that for this period of time that he should have been paid

$52,282.28 (1,173 days or 167.57 weeks at $312.00).

3. Claimant contends that he is permanently and totally disabled and has been

since July 27, 2006, when Dr. Carle assigned assorted ratings totaling 29%

to the body as a whole.  Claimant contends that while Respondents No. 1

accepted permanent and total on August 12, 2010, they did so only after the

undersigned counsel entered an appearance and demanded it.  Claimant

contends that Respondents No. 1 waited over four years to accept this claim

and had already been to one full hearing without accepting same, and had

another hearing scheduled without accepting same with a then pro se

claimant.  Claimant contends the above permanent and total benefits have

been denied and claimant’s attorney is entitled to a fee under Arkansas

Code Ann. § 11-9-715.

Respondents No. 1:

1. Respondents No. 1 contend that the claimant’s request for abdominal

surgery by Dr. Cone is not reasonable and necessary for his compensable

injury.  Medical treatment with Dr. Cone has not been denied.  However,

based on Dr. Cone’s statements and reports, the surgery is not reasonable

and necessary.

2. Claimant’s claim for treatment associated with his hospitalization at Conway

Regional from September 26, 2010, through October 1, 2010, has been

denied as not causally related to the compensable injuries.
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3. Claimant seeks treatment with Drs. Varga, Bruffett and Safman.  His

authorized treating physicians are Drs. Baskin and Newbern.  Medical

treatment with these authorized doctors is not denied.  Claimant’s pool

therapy approved by Dr. Newbern has been authorized.

4. Claimant contends that he is entitled to an underpayment of TTD from May

10, 2003, until July 26, 2006.  Respondents contend that an agreement was

reached in mediation in June of 2009 with Claimant receiving an additional

$3,442.48 to cover the period of May 17, 2003, through June 17, 2007.  With

regard to permanent disability benefits, Chartis has overpaid the claimant’s

various impairment ratings by $2,576.34.

5. Respondents have timely accepted permanent and total disability.

6. With regard to the treatment for the back that Claimant is requesting,

Respondents No. 1 contend that it is not reasonable and necessary.

7. Respondents No. 1 are still authorizing the treatment associated with the

hip.  Dr. Newbern is the primary care physician for the hip.

8. According to the records of Respondents No. 1, the total amount paid to

Claimant thus far in indemnity benefits is $124,914.00; $62,476.00 of that is

toward the permanent total cap; that leaves a remaining $62,438.00 that has

been paid in temporary total disability benefits.  According to Claimant’s

calculation, he should have been paid $52,282.28 for the time period from

the date of injury until the maximum medical improvement date of July 27,

2006.  That is roughly a $10,000.00 overpayment.
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9. Dr. Scott Carle is the one who assessed maximum medical improvement

back in 2006, and assessed different impairment ratings.  At that point, he

said Claimant is at maximum medical improvement with regard to his injuries.

He did acknowledge there might be additional treatment in the future.  While

Respondent No. 2 is trying to tie the maximum medical improvement date to

Claimant’s hip replacement, this procedure did not take place until after

Respondents No. 1 had already accepted Claimant as permanently and

totally disabled.

10. Respondents No. 1 would agree to reimburse Respondent No. 2 in the event

that the latter is found to be correct concerning the maximum medical

improvement date.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust Fund contends that the

claimant reached maximum medical improvement and the end of his healing

period on or about October 8, 2010.

2. The Death and Permanent Total Disability Trust Fund will state its

contentions upon completion of discovery.

3. Respondent No. 2 would contend that since the maximum medical

improvement date is an issue at the hearing, that Respondents No. 1 should

continue to pay benefits through the finalization of this litigation.  In the event

that the maximum medical improvement date is determined that

Respondents No. 1 would have had an overpayment because of this
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litigation, Respondent No. 2 would be willing to reimburse them for that

difference, being that it would be simpler to keep one party paying.  And

since Respondents No. 1 have to pay the first portion, they should continue

to pay pending resolution of this matter.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Following the hearing, the parties resolved the matter concerning whether

Claimant has been underpaid or overpaid temporary total disability benefits.

Thus, this issue is now moot and will not be addressed in this opinion.

4. Following the hearing, the parties resolved the matter concerning who

should be responsible for paying Claimant’s permanent and total disability

benefits pending the resolution of when he reached maximum medical

improvement and the end of his healing period.  Thus, this issue is now moot

and will not be addressed in this opinion.
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5. Claimant has proven by a preponderance of the evidence that the surgery

and related treatment of his abdomen by Dr. John Cone was reasonable and

necessary.

6. Claimant has proven by a preponderance of the evidence that the bowel

obstruction treatment he received at Conway Regional Health System was

reasonable and necessary.

7. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his back.

8. Claimant has not proven by a preponderance of the evidence that his current

back condition is a compensable consequence of his work-related injuries

and treatment thereof.

9. Claimant reached maximum medical improvement and the end of his healing

period on October 8, 2010.

10. The issue of whether Claimant is entitled to a controverted attorney’s fee at

the expense of Respondents No. 1 under Ark. Code Ann. § 11-9-715 (Repl.

2002) concerning his alleged entitlement to additional temporary total

disability benefits is moot and will not be addressed because the underlying

issue of his entitlement to such additional benefits has been rendered moot.

11. Claimant has not proven by a preponderance of the evidence that

Respondents No. 1 controverted his entitlement to permanent and total

disability benefits.
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12. Claimant has not proven by a preponderance of the evidence that his

counsel is entitled to a controverted fee on all permanent and total disability

benefits that have been and will be paid to him pursuant to Ark. Code Ann.

§ 11-9-715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Sheila Rawls, who previously was

the adjustor in charge of Claimant’s claim.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of six abstract/index pages and 172 numbered pages

thereafter; Claimant’s Exhibit 2, another compilation of his medical records, consisting of

three abstract/index pages and 29 numbered pages thereafter; Claimant’s Exhibit 3,

another compilation of his medical records, consisting of three abstract/index pages and

24 numbered pages thereafter;  Claimant’s Exhibit 4, another compilation of his medical

records, consisting of one abstract/index page and 29 numbered pages thereafter;

Claimant’s Exhibit 5, a compilation of his non-medical documents, consisting of one

abstract/index page and 61 numbered pages thereafter; Claimant’s Exhibit 6, a printout of

benefits paid to Claimant, consisting of two pages; Claimant’s Exhibit 7, his post-hearing

brief, consisting of eight numbered pages; Respondents No. 1 Exhibit 1, another

compilation of Claimant’s medical records, consisting of two index pages and 68 numbered

pages thereafter; Respondents No. 1 Exhibit 2, non-medical documents, consisting of one
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index page and 13 numbered pages thereafter; Respondents No. 1 Exhibit 3, a printout

of benefits paid to Claimant, consisting of 11 numbered pages; and Respondents No. 1

Exhibit 4, another printout of benefits paid to Claimant, consisting of five numbered pages.

In addition, I have blue-backed to the record the following:  a letter from counsel for

Respondents No. 1 to the Commission dated May 22, 2008, consisting of one page; the

prehearing questionnaire response of Respondents No. 1 filed May 22, 2008, consisting

of three pages; a letter from counsel for Respondent No. 2 to the Commission dated June

3, 2008, consisting of two pages; the prehearing questionnaire response of Respondent

No. 2 filed August 5, 2008, consisting of three pages; Claimant’s prehearing questionnaire

response filed July 14, 2008, consisting of two pages; a letter from counsel for

Respondents No. 1 to the Commission dated May 4, 2011, consisting of two pages; an

Agreed Order entered in this case on May 5, 2011, along with related correspondence,

consisting of four pages; and the post-hearing brief of Respondent No. 2, consisting of six

numbered pages.  Pursuant to Sapp v. Tyson Foods, Inc., 2010 Ark. App. 517, ___ S.W.3d

___, the blue-backed documents have been served on the parties in conjunction with this

opinion.

Finally, and without objection, I have incorporated by reference the transcript of the

October 14, 2008 hearing on this claim.

ADJUDICATION

Introduction

On May 9, 2003, while working for Respondent Digital Partners of Arkansas,

Claimant was involved in a head-on collision on Highway 65 north of Conway.  He suffered
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extensive injuries, as documented by the voluminous medical records in evidence.  These

injuries included bilateral femur fractures, a liver laceration, a pneumothorax, a

concussion, and a left proximal forearm injury that included a nerve injury and right hand

fracture.  He was comatose for nearly seven weeks.  Thereafter, he underwent numerous

surgeries.

As stated above, the first hearing on his claim took place on October 14, 2008

before the undersigned, solely on the issue of whether he was entitled to additional

medical treatment in the form of an MRI or other similar diagnostic study for the lumbar

spine..  In an opinion filed January 8, 2009, I made the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
[Those stipulations are the following:]
a. The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.
b. The employee/employer/carrier relationship existed on May 9,

2003, when Claimant sustained compensable injuries to
several body parts.

c. At the time of the Claimant’s injury, his average weekly wage
of $468.15 entitled him to temporary total disability benefits in
the amount of $312.00 per week and permanent partial
disability benefits in the amount of $234.00 per week.

d. Claimant has been assigned ratings as follows:  ten percent
(10%) to the right wrist; two percent (2%) to the body as a
whole for his right hip; two percent (2%) to the body as a whole
for his ventral hernia; two percent (2%) to the body as a whole
for his partial larynx obstruction; and forty-three percent (43%)
to his left wrist.  All of these ratings have been accepted and
are being paid by Respondent carrier.

3. Claimant has not proven by a preponderance of the evidence that he
is entitled to an MRI or other diagnostic procedure on his lumbar
spine.
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No appeal was taken.  Hence, this previous decision is binding on this proceeding under

the Law of the Case Doctrine and is res judicata.  See Thurman v. Clarke Industries, Inc.,

45 Ark. App. 87, 872 S.W.2d 418 (1994).

A. Whether Claimant has been underpaid on temporary total disability benefits.

Claimant has alleged that Respondents No. 1 have underpaid his temporary total

disability benefits by $5,306.86.  They, in turn, have contended that they have actually

overpaid these benefits by $10,155.72.  In a letter to the undersigned dated May 4, 2011

(which, as noted above, has been blue-backed to the record), counsel for Respondents

No. 1 states:  “By agreement, there is no longer an issue as to underpayment or

overpayment of TTD benefits to the claimant.”  This correspondence was copied to the

counsels for Claimant and Respondent No. 2, and I note that neither has contacted the

Commission to dispute that this issue has been resolved.  Consequently, I find that this

issue is moot and will not be addressed.

B. Who should remain responsible for payment of Claimant’s permanent and

total disability benefits pending the issuance of this opinion?

Respondents Nos. 1 and 2 have each contended that the other party should be the

one to pay Claimant’s permanent and total disability benefits pending the resolution in the

litigation concerning when Claimant’s reached maximum medical improvement and the end

of his healing period.  At the hearing, the parties pledged to work toward resolving this

matter amicably.  That, in fact, occurred.  On May 4, 2011, the parties submitted to me,

and I entered, an Agreed Order that reads in pertinent part:



Yant - Claim No. F309986 14

(1) Respondents No. 1 contend that Claimant reached maximum medical
improvement and the end of his healing period on July 27, 2006.

(2) The Death and Permanent Total Disability Trust Fund (hereinafter
referred to as the “Trust Fund”) will assume permanent and total
disability payments to the claimant beginning June 6, 2011, subject
to reimbursement from Respondents No. 1 as set out below.

(3) If it is determined that the claimant’s maximum medical improvement
and the end of his healing period is after July 27, 2006, Respondents
No. 1 agree to reimburse the Trust Fund for any payments made
between June 6, 2011, and the conclusion of the final litigation on the
issue of Claimant’s maximum medical improvement and end of
healing period date.

(4) Respondents No. 1 are aware that they may have to reassume
payment of permanent and total disability benefits to the claimant until
their maximum liability set forth in A.C.A. § 11-9-502 is reached based
on the maximum medical improvement and end of healing period date
determined through litigation.

(5) The Trust Fund will withhold the claimant’s 12½% portion of
attorney’s fees to be paid to his attorney by separate check.

(6) In the event that Claimant is found to have reached maximum medical
improvement and the end of his healing period on July 27, 2006, the
Trust Fund agrees to reimburse Respondents No. 1 for any
appropriate benefits paid prior to June 6, 2011, in excess of their
maximum liability pursuant to A.C.A. § 11-9-502.

Because this matter has been resolved, the hearing issue on this point is moot and will not

be addressed.

C. Whether Claimant is entitled to additional medical treatment.

Claimant contends that he is entitled, at the expense of Respondents No. 1, to

additional treatment.  Respondents No. 1, in turn, have disputed that they should be liable

for any of the requested treatment.
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Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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Abdominal treatment.  Claimant has sought to have Respondents No. 1 found to be

responsible for three areas of his treatment.  The first is abdominal surgery Claimant

underwent in March 2011.  To treat the lacerated liver following his accident, he underwent

surgery and received a skin graft on his abdomen.  At the hearing, Claimant testified that

he has suffered problems in this area ever since that time.  He described having “this

nagging, a sagging felling that I had no support in my abdomen” for eight years.  Dr. John

Cone recommended the operation to return the rectus muscles to the midline and the

restoration of dynamic function to the abdominal wall.  In a letter dated March 1, 2011, he

wrote:

Mr. Yant suffered a severe intraabdominal injury requiring that his abdomen
be left open for an extended period of time.  This was eventually closed by
Dr. Thomas Ferrer using AlloDerm to bridge the fascial gap.  Over time the
AlloDerm stretched resulting in symptoms no unlike those of a very large
abdominal hernia.  I subsequently repaired this “hernia” with a synthetic
mesh, excising as much of the AlloDerm as possible and pulling his rectus
muscles back as close to the midline as I could make them reach.  There is
still a 14 centimeter gap at the widest point between the rectus muscles in
Mr. Yant’s abdomen.  As has been noted, there is no true hernia, nor is there
any mechanical obstruction.  However, there is a large adynamic segment
of abdominal wall.  This is not a hernia since there is not risk of incarceration
associated with it but many people with an adynamic abdominal wall
experience discomfort or pain associated with [with] the visceral stretch,
muscle pain in the abdominal wall and back and other nonspecific abdominal
pain.  Mr. Yant complains of very severe symptoms of this type.  At the time
of his last operation there was no good technique to restore this dynamic
function to his abdominal wall.

Since that time however, a surgical technique referred to a component
separation allows the return of the rectus muscles to the midline and the
restoration of dynamic function to the abdominal wall.  In some patients this
reduces or relieves the discomfort or pain described above.  I have
explained to Mr. Yant in detail that this is a major operation with potential
risks and that there is no certainty that it will relieve all or, in fact, any of his
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symptoms.  I have also explained that I know of no other option for dealing
with his current symptoms which he states make his life not worth living.

The Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).  Based upon my review of the evidence, I credit Dr. Cone’s opinion

that the surgery was necessary to address Claimant’s abdominal condition that was a

direct result of his work-related accident and the treatment thereafter.  Notably, I credit this

over his earlier opinion, expressed in August 1, 2006, that he was at that time “unable to

identify a cause [of Claimant’s problem] or suggest a solution.  Likewise, I do not credit Dr.

Everett Tucker, Jr.’s opinion on this matter, that the surgery would be unlikely to help and

might even create another complication, because this opinion was made on December 6,

2005–over five years prior to Cone’s opinion, and very remote in time to the surgery at

issue.  Furthermore, I do not credit the opinion of Dr. James Totoro, who performed a

medical director review of this matter on December 14, 2009 and determined that surgery

would be detrimental instead of helpful, and that Claimant’s pain was “totally subjective.”.

This operation took place on March 7, 2011 after Respondents No. 1 denied

responsibility therefor, and Claimant sought coverage of it through Medicare.  Cone on

March 24, 2011 wrote that Claimant was “doing very well,” and that “his pain will improve

as he increases his activities.”  I credit this.  Claimant’s testimony, which I also credit, was

that he was now “doing fine.”  “Medical treatments which are required so as to stabilize or

maintain an injured worker are the responsibility of the employer.”  Artex Hydrophonics,
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Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  I find that the surgery and related

treatment of Claimant’s abdomen by Dr. Cone was reasonable and necessary.

Bowel obstruction treatment.  The second item of treatment at issue concerns his

treatment at Conway Regional Health System from September 26, 2010 through October

1, 2010 for a bowel obstruction.  Claimant testified that he had undergone this treatment

previously after his May 2003 motor vehicle accident.  When the matter arose before,

Respondents No. 1 accepted and paid for his treatment.  Claimant denied that had been

in a motor vehicle accident since that time to cause the problem.

In reviewing the medical evidence on this topic, I note that Dr. Greg Kendrick, in

treating Claimant for the obstruction problem on a prior occasion, diagnosed him on

January 16, 2009 as having an obstruction “secondary to scar tissue from previous motor

vehicle accident.”  Dr. Brock King on February 13, 2009 noted the presence of an

incisional hernia, and wrote:  “I think his bowel obstruction was probably secondary to [the

hernia] or to his scar tissue from his prior surgeries.”  Dr. Cone on March 5, 2009 wrote

that he did not detect an incisional hernia, but that the obstruction was “secondary to

adhesions from his multiple previous surgeries.”  In response to an inquiry by counsel for

Respondents No. 1, Dr. Kendrick on July 24, 2009 wrote a letter that reads in pertinent

part:

Mr. Yant had a small bowel obstruction that was secondary to scar tissue
from previous motor vehicle accident requiring surgery.  I feel that this small
bowel obstruction is related to his previous motor vehicle accident.

Kendrick followed that correspondence with another letter on August 5, 2009 that states:
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In my previous letter to you I was referring to the motor vehicle accident in
which Mr. Yant was involved on May 9, 2003 as the major cause of his bowel
obstruction.  He had surgery after that accident that has left him with scarring
and recurrent bowel obstructions.

In reviewing the medical records for the treatment at issue, I credit the opinions of

Kendrick and Cone, which related to treatment for a previous obstruction, and find that this

one was likewise related to his work-related injury and treatment therefor.  While Claimant

during that treatment related his problem was due in part to “constipation from chronic pain

medication use,” I find that, even if this is the case, there is no indication that this

medication was for anything other than his extensive injuries from the 2003 accident.  He

has proven that this treatment was reasonable and necessary.

Back.  Finally, Claimant is seeking additional treatment of his back.  As I noted in

my earlier opinion in this case, Respondents No. 1 have not denied that he sustained a

compensable back injury.  In that earlier decision, cited above, I found that Claimant had

not shown his entitlement to an MRI or other diagnostic procedure on his lumbar spine.

In his post-hearing brief, Claimant states:  “While that matter is res judicata, that is not the

treatment being sought now.  The current back treatment being sought by the claimant is

the that [sic] treatment that Dr. Gordon Newbern directed following his total knee

replacement.”  At another point in his brief, along with his contentions, Claimant argues

that his back condition is tied to his hip replacement surgery.  He asserts that the proposed

treatment is reasonable and necessary for treatment of a compensable back injury, or in

the alternative that it is a compensable consequence of the hip replacement surgery.
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If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).

The test is whether a causal connection between the two episodes exists.  Id.; Jeter v.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal

connection is a question of fact for the Commission.  Id.  It is generally a matter of

inference, and possibilities may play a proper and important role in establishing that

relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875

(1992).  A compensable consequence must be established utilizing all of the statutory

elements of compensability.  Jones v. B.A.E. Sys., 2004 AWCC 81, Claim Nos. F001696

& F212243 (Full Commission Opinion filed May 6, 2004).  This includes the requirement

that there be medical evidence of an injury supported by objective findings.  Malone v. Mid-

South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full Commission Opinion filed April

28, 2003).  Under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2009), Claimant has the burden

of establishing the existence of a compensable consequence by a preponderance of the

evidence.

The medical records before me detail that Claimant has undergone numerous

diagnostic procedures on his back.  These include x-rays, a CT scan, and a myelogram.

These tests have shown nothing but degenerative findings–objective findings of injury are

lacking.  For that reason alone, he has not shown this to be a compensable consequence.

As I noted in my earlier opinion, a claimant does not have to provide objective

medical evidence of his need for treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App.

359, 13 S.W.3d 211 (2000).  But he does have the burden of proving that he is entitled to
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treatment.  In reviewing his records, I cannot causally relate the back treatment he is

seeking to his work-related incident.  For me to find otherwise would require that I engage

in speculation and conjecture.  But such is not permitted.  Dena Construction Co. v.

Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  In reaching this decision, I am

aware that on November 1, 2007, Dr. Baskin wrote that Claimant had “multilevel

degenerative disc disease of the lumbar spine with exuberant anteriolateral spurring, I

think secondary to his immobilization after his injuries.”  (Emphasis added)  But

cannot credit this in light of the fact that, approximately nine months later, Baskin wrote

Christy Russell of AIG a letter in which he evidently changed his opinion:

I am in receipt of your faxed letter today, 8/5/08, requesting information on
Mr. Yant.  I have reviewed the MRI of the lumbar spine that was done
1/12/05.  This study was done 20 months after the injury for which Mr. Yant
is still receiving treatment.  This scan shows multilevel degenerative disc
changes.  There is a small posterior annular tear at L4-5.  No significant
interval change compared to the previous study of 4/25/02.  There is minimal
relative central canal stenosis at L4-5.

Based on review of this MRI and its comparison study of 4/25/02, it appears
that Mr. Yant has had preexisting degenerative disc problems.  There is
nothing new that developed in the interval between his previous study of
4/02 and the subsequent study of 1/05.  This would indicate his problems are
more degenerative in nature with regards to his spine and he has not
sustained any new spinal injuries.

This letter was quoted in the earlier opinion in this claim.  I do not find anything in

Claimant’s subsequent medical records to change this.  In sum, Claimant has not proven

his entitlement to this treatment.
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D. When did Claimant reach maximum medical improvement and the end of his

healing period?

Respondents No. 1 have contended that Claimant reached maximum medical

improvement and the end of his healing period on July 27, 2006.  That was the date of Dr.

Carle’s report on his independent medical evaluation of Claimant, when he assigned

Claimant multiple impairment ratings.  Respondent No. 2, on the other hand, has argued

that the healing period did not end until October 8, 2010, after his right hip condition was

noted to have stabilized following his total hip replacement earlier that year.

According to Ark. Code Ann. § 11-9-102(12) (Repl. 2009), “healing period” is

defined as “that period for healing of an injury resulting from an accident.”  “The healing

period ends when the employee is as far restored as the permanent nature of his injury will

permit, and if the underlying condition causing the disability has become stable and if

nothing in the way of treatment will improve that condition, the healing period has

ended.  Owens Planting Co. v. Graham, 2011 Ark. App. 444, ___ S.W.3d ___.  (Emphasis

added) The question of when the healing period has ended is a factual determination for

the Commission.  Id.

In his report, Dr. Carle assigned the following impairment ratings:

Left Upper Extremity:  35 percent to the left upper extremity, 21 percent to the body
as a whole

Right Wrist Fracture:  ten percent to the right upper extremity, six percent (6%) to
the body as a whole

Right Hip:  five percent (5%) to the lower extremity, two percent (2%) to the body
as a whole
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Lumbar Spine:  Zero percent (0%)

Ventral Hernia:  Zero percent (0%)

Chronic Cough With Partial Larynx Obstruction:  Two percent (2%) to the body as
a whole

In addressing the question of maximum medical improvement, he wrote:

It appears that, for the most part, this gentleman is at maximum medical
improvement regarding all of his injuries.  This gentleman is at maximum
medical improvement regarding all of his injuries.  There is an anticipation
in the next five to ten years of a possible fusion to the right wrist, depending
on the development of arthritis for his non-union scaphoid fracture.  There
is some improvement of functionality, but will not affect his neurological
impairment rating of his left upper extremity with a tendon transfer.

At the outset, I note that the above opinion is not creditable because of the use of

the phrase “for the most part”; Carle conceded that Claimant had not truly reached the end

of the healing period concerning all injuries.  This is borne out by Claimant’s subsequent

medical history.  He later underwent two operations involving tendon transfers to improve

the function of motion in his left hand.  Because of that, on August 14, 2007, Dr. Carle

increased Claimant’s left upper extremity impairment to 43 percent to the upper extremity

or 26 percent to the body as a whole.

His additional problems were not limited to the above.  Dr. Barry Baskin saw

Claimant on November 1, 2007 for severe hip pain and wrote:

I have reviewed these x-rays in detail.  This gentleman does not have any
previous substantial trauma to his hips or pelvis.  It is apparent to me, within
a reasonable degree of medical probability that Mr. Yant’s problems with
both of his hips are the direct result of his work injury.  This is not the result
of the natural aging process.

In a letter to the adjustor on December 12, 2007, Baskin stated:
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I have referred [Claimant] to Dr. Scott Bowen for evaluation of his hips and
consideration of a total hip arthroplasty.  Mr. Yant is no doubt ultimately
going to require total hips arthroplasties.  He will not get better and will not
become functional without aggressive intervention.

Bowen on January 7, 2008 did not recommend hip surgery, but he did opine:

The resultant heterotopic ossification [in his hips] would be presumed to
have resulted from a closed head injury that he had and is often seen in
people with prolonged comas.  There is evidence of significant atrophy
through his right hip abductors and loss of muscular tissue as was previously
described to the patient by Dr. Gruenwald.

. . . 

Based on the severity of his injury, the amount of muscle loss and the
amount of bony deformity, I would recommend that any further orthopedic
work up be done with somebody with more expertise than post traumatic
osteoarthritis of the hip with significant deformity.  He may wish to seek
counsel with someone such as Lowrey Barnes or Gordon Newbern through
the Arkansas Specialty Orthopedic group here in Little Rock as well as
Richard Evans at UAMS.

Dr. Newbern saw Claimant on January 12, 2009, and assessed him as having:

1. Posttraumatic arthritis of the right hip with significant symptoms and at least
moderate dysfunction of the gluteus medius.

2. Heterotopic bone formation after the trauma around the right hip.

3. In addition to the posttraumatic arthritis, there may be a component of
avascular necrosis radiographically of the right hip, as well.

The doctor recommended a right total hip replacement.  On September 16, 2009, he wrote

a letter to counsel for Respondents No. 1 and stated:

Mr. Yant was seen by me on Jan. 12, 2009 and after a complete evaluation
I did recommend a right total hip replacement.  Mr. Yant has developed
advanced post-traumatic arthritis and a component of avascular necrosis of
the right hip that is directly related to his injury in 2003.  He has also
developed heterotopic bone formation around the right hip from his previous
surgeries.  He is now having significant symptoms in the right hip that will
require a total hip replacement for definitive treatment.
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Respondents No. 1 covered the hip replacement surgery, which took place in February or

March of 2010.  When Claimant returned to Newbern on October 8, 2010, he was still

complaining of right hip pain.  But the doctor attributed this to his right sacroiliac joint or

his degenerative lumbar spine instead of his hip.  Newbern noted that x-rays showed that

the replacement “remains solidly fixed in good position.”  After considering the medical

evidence before me, I find that his compensable right hip condition became stable on that

date, with additional treatment (while perhaps necessary to maintain his function level)

unlikely to improve his condition.  Consequently, I find that he reached maximum medical

improvement and the end of his healing period on October 8, 2010.

E. Whether Claimant is entitled to a controverted attorney’s fee.

Claimant has sought to be awarded an attorney’s fee under Ark. Code Ann. § 11-9-

715 (Repl. 2002) on two bases here:  (a) his alleged entitlement to additional temporary

total disability benefits under the theory that Respondents No. 1 have underpaid him such

benefits; and (b) the alleged controversion by Respondents No. 1 of his entitlement to

permanent and total disability benefits.  With respect to the former, this is moot because

the underlying issue was rendered moot by the parties amicably resolving this after the

hearing.

As for the latter, the parties have stipulated, and I have accepted, that Respondents

No. 1 accepted Claimant as permanently and totally disabled on August 12, 2010.  On

August 4, 2010, Claimant’s current counsel made an entry of appearance in the case and

notified the Commission and the other parties that he would be “proceeding on the issue

of Permanent and total disability . . . .”  Respondents No. 1 have contended that their
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acceptance of Claimant as permanently and totally disabled was “timely.”  Claimant has

argued otherwise, pointing out that the acceptance came over four years after Dr. Carle

assigned Claimant assorted ratings totaling 29 percent to the body as a whole, and even

more to the point, that acceptance did not occur until after the entry of appearance and

notice by his current attorney.

The evidence shows that counsel for Respondents No. 1 in a letter to the

Commission dated May 22, 2008 stated, “It’s my understanding that claimant’s [former]

counsel brought in the P & T Fund this week as a party respondent.”  This was correct;

Respondent No. 2 was added as a party at that point in the case.  In their prehearing filing

that accompanied this correspondence, Respondents No. 1 listed that one of the issues

to be litigated was Claimant’s entitlement to permanent and total disability.  They

contended that

all appropriate benefits have been paid with regard to Mr. Yant’s
compensable injuries . . . [and] that any wage loss disability entitlement
should be borne by the Second Injury Fund and/or the Death and Permanent
Total Disability Trust Fund and not Respondent Carrier.

On June 3, 2008, counsel for Respondent No. 2 wrote the Commission to accept joinder

and stated that

It appears at this time that Respondent No. 1 is challenging the claim for
permanent total disability.  Since it has refused to pay the first seventy-five
thousand dollars ($75,000.00) in weekly benefits for permanent total
disability, the Death & Permanent Total Disability Trust Fund cannot, by law,
agree to pay benefits at this point.  See A.C.A. § 11-9-502(b)(1).

However, Claimant did not seek to be declared permanently and totally disabled at

that point; he asked only for additional treatment.  There was no quest for permanent and
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total disability benefits at that point to controvert.  Moreover, as I found above, Claimant

did not reach the end of his healing period until October 8, 2010.  Permanent and total

disability benefits are not payable until after the end of the healing period.  Thomas v.

Legacy Ins. Svcs., 2005 AWCC 85, Claim No. F100487 (Full Commission Opinion filed

May 4, 2005).  Consequently, the failure of Respondents No. 1 to accept Claimant in 2008

as being permanently and totally disabled cannot be construed as controversion.

The evidence before me shows that Claimant did not seek permanent and total

disability benefits until August 4, 2010.  As discussed above, Respondents No. 1 accepted

only eight days later.  Under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2009), Claimant must

prove his entitlement to the relief requested here by a preponderance of the evidence.

One of the purposes of the attorney's fee statute is to put the economic burden of litigation

on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193, 745

S.W.2d 647 (1998).  The mere failure of an employer to pay benefits does not constitute

controversion, especially in instances when the carrier accepts the injury as compensable

and is attempting to determine the extent of the disability.  Osborne v. Bekaert Corp, 97

Ark. App. 147, 245 S.W.3d 185 (2006).  I find that such was the case here, where

acceptance came only eight days after notice that permanent and total disability benefits

were being sought.  Claimant has not proven by a preponderance of the evidence that

Respondents No. 1 controverted his claim for permanent and total disability benefits; for

that reason, he has not established that his counsel should be awarded a controverted

attorney’s fee on such benefits under Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD
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The parties are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________

Hon. O. Milton Fine II

Administrative Law Judge


