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STATEMENT OF THE CASE

On July 26, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for

hearing. A pre-hearing conference was held on May 10,2011, and an

amended pre-hearing order was filed on July 7, 2011.  The amendment

to the original order dated July 7, 2011, added a third issue to

be litigated.  That issue was the claimant’s entitlement to pain

management treatment by and at the direction of Dr. Amir Quereshi.

A copy of the amended pre-hearing order has been marked as

Commission’s Exhibit No. 1 and made part of the record without

objection.  At the pre-hearing conference, the parties agreed to

the following stipulations:

1. On July 31, 2009, the relationship of employee-employer-

carrier existed between the parties.

2. The respondents had paid temporary total disability

benefits at the weekly rate of $157.00.
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3. On July 31, 2009, the claimant sustained a compensable

injury to her back.

4. There is no dispute at present over medical services.

5. There is no dispute at present over temporary total

disability benefits.

6. The claimant’s healing period ended on February 24, 2011.

7. The respondents accepted liability for and paid some

permanent partial disability benefits for a permanent

physical impairment of 13% to the body as a whole at the

weekly rate of $118.00, but subsequently have begun

paying these benefits at the appropriate weekly rate of

$154.00. 

At the pre-hearing conference the parties also agreed to

litigate the following issues:

1. The extent of permanent disability for permanent

functional disability or loss of wage earning capacity.

2. Controversion and appropriate attorney fees including the

difference between the weekly rate that the respondents

initially paid and the appropriate weekly rates.

3. The claimant’s entitlement to pain management treatment

by and at the direction of Dr. Amir Quereshi. (Issue

added at request of claimant’s attorney by letter June

24, 2011).

The claimant contends that she is entitled to permanent

disability benefits greatly in excess of the impairment rating. She

contends that her permanent partial disability rates should be
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$154.00 per week instead of $118.00 per week since her total

disability rate is less than $205.35. The claimant also contends

that her attorney is entitled to an appropriate attorney fee in

regard to any permanent disability in excess of 13% to the body as

a whole and in regard to the difference between the $118.00 rate at

which the respondents are paying the claimant and the appropriate

compensation rate.  The respondents contend that they have accepted

and paid all appropriate benefits. The claimant is not entitled to

additional permanent disability and claimant’s attorney is not

entitled to an attorney fee.  The stipulations agreed to by the

parties at the pre-hearing conference conducted on May 10, 2011 and

contained in the amended pre-hearing order filed on July 7, 2011,

are hereby accepted as fact. Issue number three, the claimant’s

entitlement to pain management treatment, has been settled, per

letter dated September 16, 2011. From a review of the record as a

whole to include medical reports, documents, and other matters

properly before the Commission and having had the opportunity to

hear testimony and observe the witness and her demeanor, the

following decision is rendered.

 FACTUAL BACKGROUND

   The claimant is a 52 year old female who was employed by

the respondent a few days at the time of her accident (Record

7/26/2011, at p.15). The claimant was employed as a dishwasher. She

also cleaned and kept the restaurant restrooms stocked (Record

7/26/2011, at p. 15). In July of 2009, she fell in a water flooded

bathroom and injured her back.  The claimant came under the care of
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Dr. Johnson who performed surgery and subsequently released the

claimant from his care (Record 7/26/2011, at p. 6). The respondents

have paid TTD and have paid some PPD for a 13% permanent impairment

rating to the body as a whole (Commission’s Exhibit No. 1, at p.

2).  The claimant testified that she has continued to have physical

problems as a result of the injury from July of 2009. The claimant

testified to the following physical problems:

“My left leg is numb from the knee down. I
can’t even feel my foot. It’s as if it’s not
even there. My right foot has numb spots. My
right leg has numb spots. My back isn’t strong
like it should be like it was before. I have
spasms that run all the way up into the back
of my head. My right arm from the shoulder to
my fingers hurt so bad sometimes I just can’t
hardly take it.” (Record 7/26/2011, at p. 6,
7).

 The claimant also testified that she has used a cane and a

walker (Record 7/26/2011, at p. 7). She testified that she had done

some penitentiary time in Oklahoma and that she had worked a work

release program at Village Inn while incarcerated. That work

resulted in the job at Village Inn in Fort Smith (Record 7/26/2011,

at p. 13). According to the claimant’s testimony she completed the

tenth grade, has a GED, and received some training as a

horticulturist while incarcerated (Record 7/26/2011, at p. 14). The

claimant testified that her job at the Village Inn required her to

lift forty to fifty plus pounds, move mop buckets and engage in

repetitive bending, stooping, and twisting (Record 7/26/2011, at p.

16). The claimant testified to her work history listing various

jobs with varying physical demands.  The work history included

factory work, water sales, lawn maintenance at a morgue, restaurant



Wise-F910654 -5-

work, hotel housekeeping, nurse’s aide work at a hospital, and car

sales (Record 7/26/2011, at p. 16-26). According to claimant’s

testimony all the jobs in her work history had some degree of

demanding physical requirements. 

The documentary medical evidence submitted shows that claimant

was under the care of Dr. Mohammed Sheikha, from July of 2009 until

November of 2009 (Claimant’s Exhibit No. 1, p.  2-10). Dr. Sheikha

referred her to Dr. Johnson who reviewed her MRI dated November 13,

2009, which showed according to Dr. Johnson’s notes:

“moderate broad disc bulge with bilateral
foraminal herniations at L4-5 with broad based
disc bulge, mild to moderate stenosis L3-4.
She also has a central disc herniation at L4-5
as well (Claimant’s Exhibit No. 1, at p. 12).

Dr. Johnson recommended a facet joint TLIF (facet screw

transforaminal lumbar interbody  fusion) for L3-4 and L4-5 and

explained the risks of the procedure to the claimant (Claimant’s

Exhibit No. 1, at p. 12).  The surgery was performed on January 20,

2010 (Claimant’s Exhibit No. 1, at p. 13). Subsequent to surgery,

Dr. Johnson recommended that claimant not return to work until

March 11, 2010. That date was extended to June 11, 2010 (Claimant’s

Exhibit No. 1, at p. 15, 16). Claimant was seen post surgery by Dr.

Johnson on February 24, 2010, at which time he noted claimant was

at maximum medical improvement and would not be able to return

work. He recommended the claimant be off work indefinitely

(Claimant’s Exhibit No. 1, at p. 17). On that same visit, Dr.

Johnson gave claimant a 13% impairment rating to the body as a

whole. He also recommended that claimant be off work indefinitely



Wise-F910654 -6-

with restrictions of no lifting greater than fifteen pounds, no

bending, stooping, or kneeling. He noted that these restrictions

were permanent (Claimant’s Exhibit No. 1, at p. 18).

DISCUSSION

Because claimant sustained an injury to a portion of her body

that was not scheduled under workers’ compensation laws, her

entitlement to permanent disability benefits is controlled by A.C.A

§11-9-522(b)(1). A.C.A. §11-9-522(b)(1)provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experience, and other
matters reasonably expected to affect his or
her future earning capacity.”

 Under this statute when a claimant has been assigned an

anatomical impairment rating to the body as a whole the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing, Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 228, 233,

201 S.W.3d 449, 454 (2005). The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood. Id.  The Arkansas Supreme Court has affirmed

that the wage loss factor is the extent to which a compensable

injury as affected the claimant’s ability to earn a livelihood.

Grimes v. North America Foundry, 316 Ark 395, 872 S.W. 2d 59(Ark.

1994).
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 Here, the first issue that must be addressed is the

claimant’s entitlement to wage loss based on the 13% impairment

rating or an amount in excess of the impairment rating.  In Logan

County v. McDonald, 90 Ark. App. 409, 206 S.W. 3d 258(2005) the

Arkansas Court of Appeals found that the Workers’ Compensation

Commission had substantial evidence to justify its decision of

awarding the employee a 25% wage loss in excess of an impairment

rating under subdivision (b)(1) of §11-9-522.  In that case,

claimant was 58 years old, had a limited education, and had worked

as a mechanic for many years.  Here the claimant is a 52 year old

female with a work history of service and sales jobs, all of which

were physically demanding. She attended school to the tenth grade,

has a GED, and received some vo-tech type training while

incarcerated in Oklahoma. Dr. Johnson recommended that she be off

work indefinitely but added some restrictions for lifting, bending,

stooping, and kneeling (Claimant’s Exhibit No. 1, at p. 18).  He

also assigned a 13% impairment rating to the body as a whole. She

testified that she has had continuing problems related to the

compensable back injury from July of 2009 (Record 7/26/2011, at p.

6, 7). The respondent’s questioning and argument that Dr. Johnson’s

notation not to return to work, while at the same time adding work

restrictions, shows that claimant can work with restrictions is not

credible and disregards the claimant’s education and work history

(Respondent’s Exhibit No. 1, at p. 6, 7; see also Record 7/26/2011

at p. 40, 41). The nature of the claimant’s prior work history and

educational background would require her to find a job in which she
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could not meet the restrictions put on her by Dr. Johnson. Based on

her work history, education, prior incarceration, and experience,

jobs for which she would be qualified, would be impossible for her

to perform due to her compensable injury. She also testified that

she was computer illiterate and would have to be trained to become

proficient at work involving a computer (Record 7/26/2011, at p.

42).  The claimant’s pool of available jobs is obviously much

smaller due to her compensable injury and its effects. After

considering all of the evidence including age, education, and work

experience, I find that the claimant’s employment opportunities

have been substantially reduced by the physical limitations caused

by her compensable injury. In my opinion, this loss of wage earning

capacity would entitle the claimant to an amount of wage loss

impairment that would be equal to a whole body impairment rating of

50%. This amount is over and above any consideration of anatomical

impairment. While the Commission can find that the wage loss

factors are such to render the claimant permanently and totally

disabled, I do not find that the wage loss factors in this case

reach the level of total permanent disability.  It appears that

with proper pain management and medical treatment, and with some

retraining the claimant might find suitable employment.

 The next issue to be addressed is the amount of attorney fee

due on the initial weekly benefit [PPD] rate of $118.00 paid to the

claimant and the corrected weekly rate [PPD] of $154.00. Due to

this discrepancy the attorney fees have been controverted. The

claimant submitted evidence to support the payment of PPD for 13%
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rating at $154.00 per week (Claimant’s Exhibit No. 3, at p. 1-3).

Subsequent to claimant’s attorney notifying the respondents of the

discrepancy, the respondents began paying PPD in the amount of

$154.00 (Commission’s Exhibit No. 1, at p. 2).  I find that the

claimant’s attorney is entitled to fees based on the difference

between $118.00 and $154.00 for the time period that the claimant

was paid $118.00 until the respondents corrected the amount to

$154.00.

I also find that the claimant’s attorney is entitled to the

appropriate amount of attorney fees based on wage loss impairment

at 50% impairment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven that she suffered a

loss in wage earning capacity as a result of a

compensable injury that occurred in July of

2009. The amount of wage earning capacity loss

is in an amount equal to 50% impairment.

2. The claimant’s attorney is entitled to

attorney fees based on the difference between

$118.00 that was initially paid as benefits

and the $154.00 that was subsequently and

correctly paid for the time period that the

incorrect amount was paid. Additionally, the

claimant’s attorney is entitled to a fee based

on wage loss equal to a 50% impairment.
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ORDER

The respondents shall pay to the claimant due to the

claimant’s loss of wage earning capacity an amount equal to 50%

impairment.

The respondents shall pay to the claimant’s attorney an

attorney fee based on the difference between $118.00 initially paid

and the corrected amount of $154.00, for the time period that the

claimant received the wrong amount of payment. Additionally, the

respondents shall pay to the claimant’s attorney an attorney fee

based on wage loss equal to a 50% impairment.

IT IS SO ORDERED.   

                                                                 
                                AMY GRIMES
                        ADMINISTRATIVE LAW JUDGE
                                         


