
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G006579

TONYA WINKLEY CLAIMANT

ST. EDWARD MERCY MEDICAL CENTER, SELF INSURED RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
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Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondent represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 1, 2011,

in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on December 15,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of the pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted: 

1. On June 24, 2010,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $562.00

for total disability and $422.00 for permanent partial

disability.

3. The claim is controverted in its entirety.
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By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

her right hand on June 24, 2010.

2. The claimant’s entitlement to medical services, temporary

total disability benefits from July 13, 2010 to August

20, 2010, and attorney’s fees.

In regard to these issues, the claimant contends:
  
“a. The claimant contends that she sustained a
compensable injury to her right hand while
performing employment services on June 24th,
2010.

 b. The claimant contends that she is entitled
to temporary total disability benefits from
July 13, 2010 to a date yet to be determined
and reasonably necessary medical treatment.

 c. The claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”  
 

In regard to these issues, the respondent contends:

“Respondents contend that any problems
claimant is experiencing with her right thumb
are not the result of an on-the-job injury.”

 DISCUSSION

I. COMPENSABILITY

The central issue in this case is whether the claimant

sustained a compensable injury to her right hand on June 24, 2010.

However, essentially all of the evidence presented shows that this

alleged injury actually involves the base of the claimant’s right

thumb.  The burden rests upon the claimant to prove all of the

statutory elements necessary to establish a “compensable injury”.
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   First, the claimant must prove that her right hand/thumb

difficulties satisfy the requirements for a “compensable injury”

that are set out in Ark. Code Ann. §11-9-102(4)(D). This subsection

requires that the claimant prove by medical evidence, the actual

existence of a physical injury or damage that involves her right

hand/thumb. Further, the claimant must prove that the actual

existence of this physical injury or damage is supported by

“objective findings”, as that term is defined by Ark. Code Ann.

§11-9-102(16)(A)(i). This subsection defines “objective findings”

as those findings that can be independently observed and are beyond

the claimant’s voluntary control.

In the present case, the claimant has proven by the medical

evidence, the actual existence of a physical injury or damage to

her right hand/thumb.  Specifically, she has proven the existence

of physical injury or damage that is in the form of a dislocation

of the MCP joint of the right thumb with a tear of the ulnar

collateral ligament of that joint and a tear of the joint capsule.

This was the diagnosis given to the claimant’s right hand/thumb

difficulties by Dr. Roger Bise, following his diagnostic and

corrective surgery of this area on July 21, 2010. Obviously, this

diagnosis was based upon visual observations of this area of the

claimant’s anatomy by Dr. Bise, during the surgery. Dr. Bise is a

highly competent hand specialist with considerable expertise in the

area of medicine associated with the diagnosis and treatment of

injuries and conditions involving the hand.  I find his diagnosis

convincing.
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The claimant must next prove that this medically established

and objectively supported physical injury or damage to her right

hand/thumb satisfies the definitional requirements for a

“compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(A)(i).  These definitional requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

employment;

(2) The physical injury or damage must be

caused by a specific incident;

(3) The physical injury or damage must be

identifiable by time and place of

occurrence;

(4) The physical injury or damage must cause

internal or external physical harm to the

claimant’s body;

(5) The physical injury or damage must

require medical services or result in

disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove the existence of a causal

relationship between the medically established and objectively

documented physical injury or damage to her right hand/thumb and

the specific employment-related incident that she alleges to have

occurred on June 24, 2010.  However, the claimant need not prove

the existence of this causal relationship to an absolute certainty.
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Rather, it is only necessary that she prove that the existence of

this causal relationship is likely or probable.  Further, the

claimant need not prove that the specific employment-related

incident was the sole or even “major” cause of the physical injury

or damage.  She need only prove that it played some causal or

contributing role in producing this physical injury or damage.

Finally, the claimant need not prove the existence of this causal

relationship by expert medical evidence. Although such expert

evidence would be relevant, the existence of this relationship can

be established by the greater weight of the credible evidence as a

whole. 

At the hearing, the claimant testified that, during her

regular work hours on June 24, 2010, she was performing her

assigned employment duties as a charge nurse in the emergency room

of the respondent. In furtherance of these duties, she was

attempting to transfer an unresponsive patient from a private

vehicle to a hospital cart or gurney. This transfer occurred on the

ambulance driveway at the respondent hospital. In performing this

transfer, she was assisted by Monica Peterson, a co-employee and

another registered nurse, and a David Hamm.  During this transfer,

her right hand was struck by the gurney or ER bed forcing it

against the vehicle transporting the patient. The claimant

testified that all of this was observed by Ms. Peterson and Mr.

Hamm. It was her testimony that prior to this incident she had not

experienced any difficulties with her right hand/thumb.
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The claimant testified that she did not immediately report

this incident and injury, because the patient was in critical

condition and required her immediate and undivided attention and

care. She testified that she continued to work following this

incident. When her difficulties with her hand/thumb did not

improve,  she consulted one of the emergency room physicians at the

respondent.  She stated that after this physician examined her

hand/thumb, she immediately reported the incident to the respondent

and completed the required paperwork. The AR-N, which was

introduced by the respondent, indicates that this form was

completed on June 30, 2010. 

The claimant testified that she then consulted Dr. Roger Bise,

on her own, when her difficulties continued. She stated that

between the date of the incident, on June 24, 2010, and the date

she consulted Dr. Bise, on July 13, 2010, she did not sustain any

injury or trauma to her right hand/thumb.  Rather, it was her

testimony that her complaints with this portion of her body merely

continued to remain unabated during this time.

    This testimony of the claimant appeared a credible witness at

the hearing. Her testimony is also corroborated by the statement of

Melissa Peterson, taken by the respondent on July 13, 2010

(Claimant’s Exhibit No. 2, page 1). Further, the claimant’s

testimony is consistent with the description she gave on a co-

worker injury report (Claimant’s Exhibit No. 2, page 2) and the

form AR-N (Respondent’s Exhibit No. 2, page 1), both of which are

dated June 30, 2010. This testimony of the claimant also coincides
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with the history of her difficulties that she related to Dr. Bise,

on July 13, 2010, and the history that she related to Chris

Honaker, her physical therapist, on July 22, 2010.  Finally, I

would note that the claimant appears well motivated and is a long

time employee of the respondent.

After consideration of all the evidence presented, it is my

opinion that the testimony of the claimant, in regard to the

occurrence of the June 24, 2010 employment-related incident and the

contemporaneous onset and progression of her right hand/thumb

difficulties, is credible and accurately depicts the circumstances

and events surrounding the onset of the claimant’s right hand/thumb

difficulties. I also find the claimant’s explanation for the delay

in the reporting of this incident and resulting difficulties to be

credible and reasonable.

Clearly, the specific employment-related incident, described

by the claimant, could have reasonably and logically produced the

physical injury or damage subsequently diagnosed by Dr. Bise, a

fact recognized by Dr. Bise in his report of August 3, 2010. The

greater weight of the credible evidence further shows that the

claimant experienced the onset of her difficulties with her right

hand/thumb indicative of the occurrence of the diagnosed injury,

essentially contemporaneously with this incident.  Further, there

is absolutely no evidence of any other reasonable or logical cause

for this injury, either before or after June 24, 2010.

Therefore, I find that the claimant has proven by a

preponderance of the evidence the existence of a causal



Winkley-G006579 -8-

relationship between the described specific employment-related

incident, on June 24, 2010, and the subsequently diagnosed physical

injury or damage to her right hand/thumb. This would satisfy the

first three definitional requirements for this physical injury or

damage to constitute a “compensable injury”, under Ark. Code Ann.

§11-9-102(4)(A)(i). 

I further find that the observations noted by Dr. Bise, noted

during his surgery on the claimant’s right wrist/thumb on July 21,

2010, is sufficient (in and of itself) to prove that the claimant’s

employment-related injury resulted in internal physical harm to her

body.  Thus, the claimant has satisfied the fourth definitional

requirement of Ark. Code Ann. §11-9-102(4)(A)(i).

Finally, the claimant’s credible testimony, concerning the

nature and magnitude of the symptoms from her employment-related

injury to her right hand/thumb, would be sufficient to cause the

claimant to reasonably seek medical services and prevent her from

continuing to perform her regular employment duties. Further, it

was obviously Dr. Bise’s expert medical opinion that the claimant’s

employment-related injury of June 24, 2010, required medical

services and temporarily prevented her from engaging in regular

gainful employment, as he performed surgery on her hand/thumb and

temporarily restricted her from work.  As previously stated, Dr.

Bise is a highly competent hand specialist and it cannot be assumed

that he would provide unnecessary treatment or unduly restrict the

claimant from employment. 
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 Thus, I find the greater weight of the credible evidence

presented shows that the claimant’s employment-related right

hand/thumb injury required medical services and resulted in

disability.  This would satisfy the final definitional requirement

of Ark. Code Ann. §11-9-102(4)(A)(i).

In summary, I find that the claimant has satisfied all of the

statutory requirements that are set by the Act to prove that she

sustained a “compensable injury” to her right hand/thumb on June

24, 2010. It only remains to determine the nature and extent of

benefits to which the claimant would be entitled for this

compensable injury, at the present time.  

II. BENEFITS

The first benefit to be addressed involves medical services.

In order to be entitled to the medical services that she has

received for her right hand/thumb difficulties, the burden still

rests upon the claimant to prove that these medical services were

“reasonably necessary”, as that term is used in Ark. Code Ann. §11-

9-508. 

In order to meet this burden, the claimant must show that the

medical services provided were necessitated by or connected with

the compensable injury. Further, the claimant must prove that the

medical services provided were “reasonable” in light of the

potential benefit that these services offered in reducing or

alleviating the effects of the compensable injury.  

In the present case, the only medical services provided were

those given the claimant by and at the direction of Dr. Roger Bise.
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It is apparent from the medical record that all of these services

were directed toward the claimant’s right hand/thumb injury and the

difficulties this injury produced.  Once again, I would note that

Dr. Bise is a highly competent hand specialist with considerable

expertise in the treatment of injuries such as that experienced by

the claimant.  It cannot be assumed that he would provide treatment

that would,  in any way, be inappropriate or unreasonable.  In

fact, a review of the actual treatment provided by Dr. Bise shows

it to be of the type and duration widely recognized and employed by

throughout the general medical community, in this area, for the

diagnosis and treatment of injuries such as that experienced by the

claimant. 

After consideration of the evidence presented, it is my

finding that the medical services provided to the claimant for her

hand/thumb difficulties, by and at the direction of Dr. Bise,

represent “reasonably necessary medical services”, under Ark. Code

Ann. §11-9-508. Pursuant to the provision of this subsection, the

respondent should be liable for the expense of these services,

subject to the medical fee schedule. 

The next benefits to be addressed is the claimant’s

entitlement to temporary total disability benefits. The claimant is

seeking temporary total disability benefits for the period of July

13, 2010 through August 20, 2010.  As the injury sustained by the

claimant was to a portion of her body that is scheduled under Ark.

Code Ann. §11-9-521, the claimant must prove by the greater weight

of the credible evidence that, during the time in question, she
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continued within her healing period from the effects of her

compensable injury and had not “returned to work”.

From the claimant’s testimony, it is apparent that Ark. Code

Ann. §11-9-807(b) is also involved in this issue. This subsection

provides:

“If the injured employee receives full wages
during disability, he or she shall not be
entitled to compensation during the period.”

During the hearing, the claimant testified that she continued

to receive her regular wages from the respondent for the entire

time that she missed work as a result of her compensable right

hand/thumb injury. The claimant testified that these payments were

made under some type of paid leave program maintained by the

respondent. However, she also testified that this paid time off

program would only accrue to a certain maximum number of days. At

which time, this leave time would cease to accrue. She also

testified that if this accrued paid time off was not actually

taken, it was essentially lost.

I recognize that the claimant may have been somewhat forced

into electing to take this leave or paid time off, by the

respondent’s refusal to pay her temporary total disability

benefits.  On the other hand, it would not be fair or equitable to

allow the claimant to receive both the paid time off and temporary

total disability benefits for the same period.  Perhaps, if the

claimant were agreeable to repaying the paid time off that she

received for this period, she would likely be entitled to receive

temporary total disability benefits for this period.
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Regardless, Ark. Code Ann. §11-9-807(b) is to be strictly

interpreted. At the present time, the claimant has clearly received

“full wages”, during her period of alleged disability. Thus, she

cannot be awarded temporary total disability benefits for this

period, at this time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On June 24, 2010, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On June 24, 2010, the claimant earned wages

sufficient to entitle her to weekly

compensation benefits of $562.00 for total

disability and $422.00 for permanent partial

disability.  

4. On June 24, 2010, the claimant sustained a

compensable injury to her right hand/thumb.

Specifically, the claimant has established by

medical evidence, which is supported by

objective findings, the actual existence of a

physical injury or damage to her right

hand/thumb. She has further proven by the

greater weight of the credible evidence that

this physical injury or damage arose out of

and occurred in the course of her employment
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with the respondent, was caused by a specific

incident, is identifiable by time and place of

occurrence, caused internal physical harm to

her body, required medical services, and

resulted in disability (at least temporarily).

5. The medical services rendered the claimant

for her right hand/thumb difficulties, by and

at the direction of Dr. Roger Bise, represents

reasonably necessary medical services for the

claimant’s compensable injury, within the

meaning of under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this subsection,

the respondent is liable for the expense of

these services, subject to the medical fee

schedule.  

6. At the present time, the claimant is

prevented from being awarded temporary total

disability benefits, during the period of July

13, 2010 through August 20, 2010, by the

provisions of Ark. Code Ann. §11-9-807(b).

Specifically, the greater weight of the

credible evidence shows that during this time,

the claimant received her regular wages from

the respondent.  

7. The respondent has denied the occurrence of

any compensable injury to the claimant’s right
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hand/thumb and have controverted this claim in

its entirety.

8. As no controverted benefits have been

awarded to the claimant in this Opinion, the

claimant’s attorney would not be entitled to a

controverted attorney’s fee, at the present

time.

ORDER

The respondent shall be liable for the expense of the medical

services provided to the claimant by and at the direction of Dr.

Roger Bise for her compensable right hand/thumb injury. This

liability is subject to the Commission’s medical fee schedule. 

At this time, the claimant’s request for temporary total

disability benefits must be denied for the reasons previously set

out in this Opinion.

At this time, no controverted attorney’s fee can be awarded to

the claimant’s attorney.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                 
                           MICHAEL L. ELLIG
                        ADMINISTRATIVE LAW JUDGE
                                         


