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STATEMENT OF THE CASE

On May 4, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on February 14, 2011.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

additional one reached at the hearing, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about June 5, 2008, and

at all relevant times.

3. This claim has been controverted in its entirety.

4. If called to testify, Claimant’s wife, Sonja Wilson, would corroborate his

testimony on any matter of which she has first-hand knowledge.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant reserved the issues concerning whether he is entitled to temporary total disability

benefits and a controverted attorney’s fee, and the calculation of his average weekly wage.

With those reservations, the following remained to be litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained compensable injuries to his back, legs and

knees.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

At the hearing, the contentions set forth in the prehearing order were discussed.

They read as follows:
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Claimant:

1. The claimant contends that he did report his injuries to John Griswell.  His

accident is identifiable by date, time and place.  The claimant’s injuries are

compensable and are supported by objective findings.  The claimant’s

injuries meet the criteria as mandated by AR Code Statute that he did

sustain compensable injuries on June 5, 2008 and that the claimant is

entitled to all related benefits.

Respondents:

1. It is anticipated that the compensation rate will be one of the issues in this

matter.  The respondents are attaching wage records showing the claimant’s

earnings for 52 weeks, and those earnings were $21,253.61.  This comes to

an average weekly wage of $408.77, which is a TTD rate of $272/00 and a

PPD rate of $204.00.

2. The respondents contend that the claimant did not sustain a compensable

injury on June 5, 2008.  The claimant indicated to the respondent/employer

that his problems were not related to work, but were related to an incident

that occurred at home.  In fact, the claimant went to Dr. Holt, who is a

chiropractor.  Dr. Holt filled out an FMLA [Family Medical Leave Act] form,

indicating that this was not work-related.  The claimant also filled out an

FMLA report and stated that he injured himself when he got out of the

recliner at home and felt extreme pain. These forms were sent to Lincoln

Financial, which is the disability carrier for the respondent/employer.  Also,
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the respondents keep a first-aid log, and there is nothing mentioned of the

claimant reporting an on-the-job injury.  Moreover, the medical evidence that

has been submitted indicates nothing about his back problems being work-

related.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his back, legs or knees.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to reasonable and necessary medical treatment.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Robert McClellan, a human resources

official with Respondent Conestoga Wood (“Conestoga”); James White, Claimant’s
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supervisor at the company; John Griswold, a lumber trader for Conestoga; and Gerald

Ivey, the company’s Safety Coordinator.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, correspondence to the

Commission by his counsel, and to his counsel by the Arkansas Attorney General’s Office,

pertaining to Claimant’s constitutional challenge and consisting of one index page and five

numbered pages thereafter; Claimant’s Exhibit 2, a compilation of his medical records,

consisting of two index pages and 31 numbered pages thereafter; Claimant’s Exhibit 3, his

September 27, 2010 motion to recuse, brief in support thereof, and attached

documentation, consisting of 394 pages (this exhibit was separately spiral bound and, per

Commission policy, will be retained in the Commission’s case file); Respondents’ Exhibit

1, another compilation of Claimant’s medical records, consisting of two abstract/index

pages and 46 numbered pages thereafter; Respondents’ Exhibit 2, non-medical records

including Claimant’s wage records and request for leave of absence, plus Conestoga’s first

aid log, consisting of one index page and four numbered pages thereafter; and Joint

Exhibit 1, the transcript of the deposition of Claimant taken June 29, 2009, consisting of

73 numbered pages (this exhibit was also separately bound and will be retained in the

Commission’s file).

Testimony-Hearing

Lonnie Wilson.  Claimant testified that he is 55 years old, a high school graduate,

and completed a course on how to operate heavy equipment.  He worked for Conestoga

for 17 years as a lumber puller–which involved pulling green lumbar off of a chain and
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stacking it for processing.  Some of the boards he has had to lift there have weighed from

100 to 150 pounds.  The following exchange took place:

Q. Now, tell the Judge in your own words what happened on June 5th,
2008.  Tell him about it.

A. Well, myself and Larry Dye and Doyle Gillihan were working on the
stacker.  And the stacker brings, you bring the lumber in a pallet, in
like 1,000 square foot pallet.  It’s got like 300 pieces in the pallet.  It
dumps it in a break up, and then, the unscrambler brings it up one
board at a time.  And you get a six foot layer, and the machine
automatically, you hit the foot pedal and the machine automatically
takes the layer over and puts it on the roller.  And they put sticks on
it, and the, it puts another layer.  But anyway–

Q. And that keeps it separated to be able to dry?

A. Yeah.  So the air can get between the layers.  And one of the chains,
the unscrambler has eight chains on it, and they all have teeth that
stick up and just pick up one board at a time.  And one of the chains
broke.  And this was about 15 after 1 or sometime, it was around that
time, 1 o’clock, and Larry and Doyle and I got the chain and we put
it back together.  But when we put it together, we got it out of line with
all the other chains, so it started throwing the boards crooked.  So I
stopped the machine and, there’s about, there’s a space about this
wide (demonstrating) between the two machines.  And I got a metal
bar about six foot long that I used to pry boards with, you know, when
they’re stuck, and I was gonna stick it in that chain and jump it over
the gear on the, on the gear.  And I put my left foot, normally put my
right foot forward, you know, to lift anything, but I put my left foot
forward for some reason.  And I bent over and I put that bar in the
chain, and I jumped and I pulled on it.  And when I did , I felt a pop in
my back, just a little pop.  And it didn’t hurt all that bad then, and I
thought, you know, that’s not good, and I though, you know, it’ll be
okay.  Anyway, I got the chain back on, got it lined up, and I went
ahead and went back to work.  And the longer I worked the more my
back, it felt like it was on fire.  It was burning, you know.

Claimant stated that at the 1:30 break, he informed a co-worker, Larry, that he was going

to go to the office and tell White that he had pulled a muscle and popped his back.
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However, when Claimant got to the office, White was not present.  He instead told

Griswold what had happened.  When Griswold asked him if he wanted White contacted,

Claimant answered “no,” because it would perhaps be okay in the morning.  He testified

that he had suffered a sore back before from heavy lifting at work.  Claimant went back to

work and stayed until the end of the day.

However, after he arrived home and sat down, he was not able to get back up; and

he was unable to return to work the next morning.  That night, he called Brent Thornsberry,

whom he was supposed to replace at work that Friday, and told him that he was not going

to be able to work that day because he had hurt his back.  The next morning, Claimant

asked his wife to take him to the chiropractor.  On the way back from this treatment, they

stopped by Conestoga.  He spotted White and told him that he had hurt his back and was

not going to be able to work.  According to Claimant, White appeared to be in a hurry and

replied that he should take off a few days from work.  Claimant proceeded to the office and

informed the support staff as well.  McClellan was not present.  He stated that he later told

McClellan when McClellan returned to the office on June 9 or 10.

Claimant’s returned to the chiropractor on Monday June 9, 2008, and treated with

him every day that week.  He stated that he told the chiropractor about the incident at

work.  But when asked why his records there reflect that he told the chiropractor that he

hurt himself getting out of a recliner, Claimant responded:

Well, that’s, that’s how it, technically, that’s where I got down to where I
couldn’t move.  I mean, that’s, I made it that far and got to the recliner, and
when I went to get out of the recliner, that’s when I got to where I, I wasn’t
able to walk, you know . . . I mean, I actually didn’t get down to where I
couldn’t walk at work.
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As to why he represented in his short-term disability benefits application that the

injury was not work-related, Claimant stated:  “No one gets anything out of workers’ comp.”

He had observed this at Conestoga; other employees who had filed for workers’

compensation benefits had lost their jobs.  The short-term disability insurance was

provided through the company.  Claimant stated that he is not proud of the fact that he

misrepresented the origin of his injury on the application:

It’s not true.  If everything would have went the way it was supposed to and
I’d been able to go back to work, no one would have ever knew [sic].  None
of us would have been here.  You see what I mean?

He admitted that he asked Dr. Jeffrey Holt, the chiropractor, to fill out a form that stated

that the injury was not work-related in order to obtain short-term disability benefits.  But he

again added that the recliner incident was when his back pain became “so extreme that

I couldn’t get up.”

As to why his alleged injury is not reflected in Conestoga’s first aid log, Claimant

stated that he has no control over what is placed in the log.  The company never asked for

his help in filling out any workers’ compensation forms related to the incident.

He has treated with two chiropractors and his family physician.  Back surgery has

been recommended; but Claimant has not gone through with it because he fears that it will

not improve his condition.  He has been prescribed, inter alia, Flexeril.  With respect to his

knees, the following exchange occurred.

Q. Okay.  What about your, do you have problems with your knees?

A. Oh, yes, sir, my knee hurts.
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Q. Do you think that’s from the back?

A. I, no, I think that’s from just getting old.

Under questioning from Respondents, Claimant admitted that in 1993, while

employed at Conestoga, he filed a workers’ compensation claim in connection with a

hernia.  He was not terminated after doing this.  As for the first aid log, he agreed that its

purpose at Conestoga was to record instances where employees needed first aid because

of a work-related incident.  The log from June 2-27, 2008 reflects that 16 different

employees reported being injured at Conestoga.  To Claimant’s knowledge, none of them

were terminated for filing a workers’ compensation claim.  In fact, he could not name a

single individual at the company who had ever been terminated for filing a claim.

Claimant has been prescribed Flexeril previously for a pulled muscle in his back.

He has also previously been given Soma for muscle spasms in his abdomen and back. 

The treatment of his back injury by Dr. Holt was covered by his group health insurance.

In his application for short-term disability benefits, he indicated that he did not intend to

file for workers’ compensation, and that the accident was not due to his occupation.  He

obtained this form from McClellan–even though he supposedly reported to him that the

injury was work-related.

Claimant never told Ivey, Conestoga’s Safety Coordinator, about being hurt at work.

White is his friend and was his supervisor at Conestoga for around five years.  He denied

telling White that he was not injured at the business.  Claimant could not remember either

at the hearing or in his deposition if he told White how he had gotten hurt.  When asked

if he asked White to fill out workers’ compensation paperwork for him, he responded, “No.
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No, sir.  It was in Mr. McClellan’s hands by that time.  He was taking care of everything.”

Claimant stated that he asked McClellan if he needed to file a workers’ compensation form,

but that McClellan told him “no,” because the short-term disability carrier would not allow

him to draw benefits.  He stated that he told McClellan, Griswold and White that his injury

took place at work.

When Claimant went to his family physician on November 24, 2008, he stated that

he had hurt his back two weeks before when he was bending over while putting oil in his

wife’s vehicle.  He reported having back pain that radiated into his right leg.  In August

2010, he fell off a roof and had pain in his back, among other areas.  Despite his saying,

“I done it right,” he described his back pain as being the same as before.

He denied ever before having pain in his lower back.  His previous problems were

in his abdomen and upper back.

When asked if he had ever asked a doctor to put down his correct history of injury,

Claimant replied, “No.  No, sir.”

When questioned further by his counsel, Claimant stated the conversation in which

McClellan told him not to report the injury as work-related took place about two weeks after

he had been hurt.  Dr. Holt had proposed that he undergo a “decompression,” but

Claimant’s insurance would not cover the chiropractic procedure.  But under additional

questioning from Respondents, he could not explain why, despite this turn of events, he

waited eight months to file a Form AR-C--the first instance in which he represented his

injury as being work-related.



Wilson - F903001 11

Under questioning from me, Claimant testified that his knee pain has worsened

since he suffered his back injury.  But he is unaware of suffering any injury to his knees

or back on June 5, 2008, and he has undergone no treatment to them.

Robert McClellan.  Called by Respondents, McClellan testified that he has worked

in the area of human resources at Conestoga from February 8, 1999 until the Mountain

View plant closed on February 18, 2011.  This included helping employees apply for short-

term disability benefits.  Such benefits “are for employees to retain compensation while

they’re off work for an injury or illness sustained outside of work.”  Conestoga is a self-

insured short-term disability provider, but Lincoln Financial Group (“Lincoln”) administers

the program.

McClellan testified that Claimant came into his office and told him that he had hurt

himself at home and would need to be off work for awhile.  He provided Claimant the

forms, and Claimant requested his assistance in filling them out.  At the hearing, McClellan

identified the Short-Term Disability Statement of Employee in Respondents’ Exhibit 1 as

the form filled out by Claimant.  He testified that in answer to question 14, which asked

how the sickness or injury occurred, Claimant wrote that he hurt himself getting out of his

recliner.  He answered in the negative when the form asked whether the injury was due to

his occupation.  When Claimant asked him for guidance on this question, McClellan

responded, “well, this happened at home, right?”  When Claimant confirmed that this was

the case, McClellan advised that he answer, “no.”  Claimant signed the form.  He also

signed a Request for Leave, and took a form for his chiropractor to sign.  When Claimant
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returned all of the paperwork to him, McClellan submitted it to Lincoln.  Soon thereafter,

Claimant was approved to receive short-term disability benefits.

McClellan’s testimony was that his first notification that Claimant’s injury was work-

related was when he received a copy of the Form AR-C.

At the time of Claimant’s alleged injury, Ivey would have handled the matter if it had

been reported as work-related.  Had Claimant told McClellan that he had been hurt at

work, McClellan stated that he would have escorted him to Ivey’s office.

Under questioning from Claimant, McClellan testified that Claimant “absolutely” was

a good employee.

When questioned by me, McClellan stated that while Claimant signed the

application for short-term disability in McClellan’s presence, he was unsure who dated the

form.  But he was “absolutely” certain that the date is accurate–and that the form was filled

out on a Monday or a Tuesday.  It was his understanding from Claimant that he had been

injured in the recliner the previous Friday.

James White.  Called by Respondents, White testified that he worked at Conestoga

from November 19, 1997 until the Conestoga plant closed.  He was a yard manager or

supervisor.  Claimant reported directly to him.  White described Claimant’s job as follows:

In green lumber, a stack of lumber is about six feet wide and we usually went
about 36 layers high.  They’re a[n] inch per layer.  And what the job is at the
stacker, it builds the layers of lumber and places them on the stacker stretch
‘til you have a full pack of lumber.  And Lonnie’s job was to run that machine.
Which, his job entailed building a full layer on the deck in front of him, and
then, transferring that over to have sticks placed on it.  The manual part of
his job would have been occasionally pulling a board over that the even
ender didn’t pull over, or if a board fell off at the end feed or got tangled up,
he would have to put, pick that board up and put it back on the chain.
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He stated that if one of his employees were to report an work-related injury, he would

report it to Ivey, the Safety Coordinator, and send that employee to him as well.

According to White, it was common knowledge at Conestoga that Claimant had

back problems.  Claimant had told him that while he could help pull lumber for a day, if the

job went beyond that he would have problems.  He had told White that he had hurt it at

one time while trying to replace the spark plugs in his wife’s vehicle.

White related that he and Claimant had two conversations about his back injury.

The first took place in White’s office.  Claimant came to him and said, “don’t worry about

it, this is not work-related.”  He described feeling something in his lower back when getting

out of his chair at home.

Under questioning from Claimant, White stated that to his knowledge, Claimant did

not tell anyone at Conestoga that he had hurt his back at work.  He testified that Claimant

was an honest person and a hard worker.  The following exchange took place during his

cross-examination:

Q. Do you have any doubt that Lonnie, in fact, did in fact have an injury
working in, at Conestoga, knowing what you know about the kind of
work he was doing?  Seventeen–

A. It would be very possible.

When questioned by me, White stated that he had no personal knowledge of

Claimant being injured while trying to fix the chain on the unscrambler.

John Griswold.  Called by Respondents, Griswold testified that he worked as a

lumber trader at Conestoga.  He denied that Claimant ever came to him and reported an

on-the-job injury.  Had he done so, Griswold would have referred him to Ivey.  Griswold
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denied that he had anything to do with Claimant’s position; his job was to purchase the

lumber that was processed at the mill.

On cross-examination, Griswold testified that Claimant was a good worker and an

honest man, and “never lied before to [him].”

Gerald Ivey. Called by Respondents, Ivey testified that in June 2008, he worked at

Conestoga as the Safety Coordinator.  He was in charge of first aid and preparing any First

Reports of Illness or Injury.  Ivey recorded in the first aid log any work-related injuries

reported to him.  He denied that anybody at Conestoga was terminated for filing a workers’

compensation claim.  Ivey’s testimony was that he did not know that Claimant was claiming

a work-related injury until he filed the Form AR-C.  Had Claimant come to him and told him

that he hurt himself at work, Ivey would have asked him if he wanted to prepare a First

Report and if he wanted to see a doctor.

Under cross-examination, Ivey stated that he has known Claimant for at least 15

years.  He knew him to be good worker and an honest man.

Testimony-Deposition

Lonnie Wilson.  Claimant was deposed on June 29, 2009, and the transcript thereof

was admitted as Joint Exhibit 1.  The clear majority of the key testimony was repeated

and/or referenced in the hearing.  However, the deposition reflects that Claimant also

offered the following:

He testified that after he went home the afternoon following his alleged injury,

I went in and sat down in my recliner, and I told my wife my back was
bothering me.  She went ahead and fixed supper, and when it got time to eat
supper, when I went to get up, it just–it felt just like you stuck a knife in there
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and began to twist it, and I couldn’t stand up.  I had to have my son to help
me, and it was–you know, I couldn’t–I had to have a–I had to use a cane to
get up and down.  And the pain was the worst I’ve ever experienced.

He first treated with Dr. Holt.  Before this visit, Claimant had not been to Holt for about one

year.  Claimant’s testimony was that on this first visit following the alleged incident, he told

Holt about hurting his back at work while trying to fix the chain on the unscrambler.  Holt

asked him if he had filed a workers’ compensation claim, and Claimant replied in the

negative.  Claimant asked Holt to indicate that his injury was not work-related.

Dr. Michelle Bishop, his longtime family physician, has suggested that he undergo

low back surgery.  However, he has not been referred to any specialists.

As for his short-term disability application, Claimant testified that McClellan told him

to indicate on the form that he was not hurt at work.

Medical Exhibits

The medical records of Claimant contained in Claimant’s Exhibit 2 and

Respondents’ Exhibit 1 reflect the following:

Claimant presented to Dr. Holt on June 6, 2006 with low back pain of “1 Day

Duration, pt [patient] thinks made [illegible] was working in yard[.]”  He rated his pain at

8/10.  Holt noted that palpation showed a spasm.  Claimant continued to treat with Holt for

eight more sessions, through June 20, 2008.

An MRI of his lumbar spine on June 24, 2008 showed, inter alia, a small central disc

herniation at L4-5 and a disc protrusion or bulge at L3-4.  No stenosis was seen.  He saw

Dr. Bishop on July 16, 2008, and reported having back pain since June 5, which he stated

“started with a twisting type injury at work.”  Claimant also reported pain radiating into his
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right leg and numbness in his right lateral anterior thigh.  She prescribed Flexeril for

muscle spasms, and noted that he was going to continue with decompression therapy.

Claimant began treating with Dr. Shad McClain, another chiropractor, on July 7,

2008.  He underwent 14 sessions, through December 9, 2008.  On February 22, 2009,

McClain wrote that Claimant had the following diagnoses:

Lumbalgia with sciatic neuralgia due to intersegmental dysfunction with an
associated hypokinesia and lumbar paravertebral myospasm and malgia
complicated by degenerative disc disease and aggravated by any weight
bearing at all and sitting for long periods.

Dr. McClain recommended continued treatment, that Claimant not work, and that he lift no

more than 10 pounds and not sit or stand for more than 30 minutes at a time.

In a form related to Claimant’s application for short-term disability benefits, Dr. Holt

on July 2, 2008 signed a form in which he stated, inter alia, that he did not consider

Claimant’s back condition to be work-related.  Dr. McClain did likewise in a form signed

by him on July 24, 2008.  In an FMLA form dated July 25, 2008 and signed by Dr. McClain,

he stated that Claimant’s MRI findings, including his herniation at L4-5, was a sign of

degenerative joint disease or osteoarthritis.

On November 24, 2008, he reported to Dr. Bishop that he experienced a sudden

onset of low back pain two weeks before when he bent over to put oil into his wife’s

vehicle.  She continued to prescribe him Hydrocodone.

He underwent MRIs of each knee on February 2, 2009.  These, however, showed

only very minor degenerative changes–in the patellofemoral compartment.  MRIs of his

ankles on the same day were normal.
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Nonmedical Exhibits

Respondents’ Exhibit 1.  Included in this exhibit is Claimant’s application for short-

term disability benefits.  In the application, signed by Claimant and dated June 5, 2008,

he described his injury as follows:

Lower back pain
When i [sic] got up From my Recliner i [sic] Felt extreme pain in my Lower
back And i [sic] not stand By Myself

On the questions “Is your accident or illness due to your occupation,” and “Have you or do

you intend to file a Workers [sic] Compensation Claim,” he responded “No.”

Respondents’ Exhibit 2.  This exhibit is comprised of Claimant’s wage records; his

application, dated June 5, 2008, for a leave of absence from Conestoga; and the First Aid

Log excerpt from the company for June 2008.  Claimant’s alleged back injury is not listed;

in fact, Claimant is not mentioned in that excerpt at all.
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ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed a “Motion to Recuse and Notice of Intent to

Introduce Evidence at Hearing,” along with correspondence and numerous attachments.

Therein, he argued, inter alia, that the provisions of the Arkansas Workers’ Compensation

Act that provide for the establishment of administrative law judges are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).  Claimant

did not seek to distinguish Long or to argue that it should be modified or overruled.  I thus

find the Act to be constitutional, and that Claimant’s motion should be, and is hereby,

denied.

B. Whether Claimant sustained a compensable injury.

Claimant has contended that on June 5, 2008, he suffered compensable injuries to

his back, legs and knees.  Respondents have disputed this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and
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place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Knees, legs.  In his testimony, Claimant stated that he did not suffer an injury to his

knees or legs on June 3, 2008, and that he has undergone no treatment to them.  A review

of Claimant’s medical records indicates that he reported radicular pain in his legs and

numbness in his right anterior thigh.  As recounted above, the MRIs of his knees on

February 2, 2009 contained only degenerative findings.  There are no objective findings

of injury to either his legs or his knees.  Hence, this portion of his claim must fail at the

outset.
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Back.  With respect to his back, his June 24, 2008 MRI showed, among other

things, a small central disc herniation at L4-5.  This is an objective finding of an injury.

Moreover, he was noted to have spasms in his back.  Muscle spasms can constitute

objective medical findings.  Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000); Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).

In a related vein, Claimant has established that this injury caused internal or

external harm to his body that required medical services.  The questions that remain,

however, are whether the injury arose out of and in the course of his employment at

Conestoga, and what the specific incident identifiable by time and place of occurrence

actually was.  At the hearing and in his deposition, Claimant testified that he hurt his back

at work when he was trying to use a metal bar to fix a chain on an unscrambler–a piece

of equipment at Conestoga.

His medical records in evidence reflect that the first time he clearly informed a

provider that he was hurt at work was on July 16, 2008–over five weeks after the alleged

incident–when he saw Dr. Bishop and told her that his back pain originated with a twisting

-type injury on the job.  Prior to this, however, the story was different.  The records of his

visit to Dr. Holt only one day after the event supposedly occurred reflect that he had been

working in the “yard.”  Whether this refers to a lumbar yard, Claimant’s own yard, or

somewhere else, is anyone’s guess.  I am not permitted to engage in speculation or

conjecture.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155

(1979).
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1Interestingly, McClain’s statement on the form that he did not believe the injury
to be work-related took place eight days after this,  on July 24, 2008.

What is certain, however, is that Claimant had represented on multiple occasions

that his back injury was not work-related; he instead had stated that it had occurred at

home as he was trying to get out of his recliner.  He put this in his application for short-

term disability benefits.  In that same application, he stated that his back injury was not

work-related, and that he did not intend to seek workers’ compensation benefits for it.  In

the forms prepared by his chiropractors, Drs. Holt and McClain, they similarly stated that

it was not their belief that his back injury arose out of his job.

The different versions of events–especially in the records of Dr. Bishop as opposed

to the chiropractors–shows that Claimant at least as of July 16, 20081 had decided to alter

the explanation he had previously given repeatedly–that he was hurt at home and not at

work.  But which is the truth?  He explained at the hearing that he chose the route of

portraying his back problem as not being work-related in order to seek short-term disability

benefits as opposed to workers’ compensation benefits because he feared he would be

terminated for pursuing the latter course.  But this does not appear credible; he could not

point to one instance of someone filing for workers’ compensation at Conestoga and

suffering retaliation.  Ivey, the individual at the company who handled workers’

compensation matters, denied that any employee had ever been terminated for such a

reason.

In his testimony, Claimant cited where he had reported to three separate individuals

at Conestoga–Griswold, White and McClellan–that he had hurt his back at work.  In their



Wilson - F903001 22

hearing testimony, all three of these individuals disputed Claimant’s account and stated

that he did not inform them of this.  McClellan, who in his position helped Claimant apply

for short-term disability benefits, testified that Claimant represented to him that his back

injury had happened at home.  He insisted that if Claimant told him his injury was from

work, he would have taken him to Ivey.  What is especially interesting is that Claimant

admitted that Ivey–the one person he definitely should have told if he had gotten hurt at

work–is the one person with whom he did not speak.  This is corroborated by the absence

in the First Aid Log of any reference to Claimant’s alleged incident and back injury.  Ivey,

Griswold and White testified as to Claimant’s honesty; but in light of the foregoing

evidence, I cannot credit Claimant’s testimony that his back injury took place on the job.

I find that he has not proven by a preponderance of the evidence that he sustained a

compensable back injury.

C. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Claimant has argued that he entitled to medical treatment of his alleged injuries.

Per Ark. Code Ann.§ 11-9-508(a) (Repl. 2002), an employer shall provide for an injured

employee such medical treatment as may be necessary in connection with the injury

received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d

153 (2003).  But employers are liable only for such treatment and services as are deemed

necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App.

166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance of the

evidence that medical treatment is reasonable and necessary for the treatment of a
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compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App.

13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).  “Medical treatments which are required so as to stabilize or maintain an injured

worker are the responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin, 8 Ark.

App. 200, 649 S.W.2d 845 (1983).

Because Claimant has not shown that he sustained a compensable injury, he has

not proven entitlement to medical treatment, either.

CONCLUSION

In accordance with the findings of fact set forth above, this claim is hereby denied

and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


