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CLAIM NO. G004076

CHRISTOPHER WILLIAMS CLAIMANT

NORTH STAR RECYCLING SOLUTIONS RESPONDENT
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OPINION FILED DECEMBER 6, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by JEREMY SWEARINGEN, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On September 8, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 4, 2011, and a pre-hearing order was filed on May

9, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On or about May 3, 2010, the relationship of employee-

employer-carrier existed between the parties.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s back injury of May 3,

2010.

2. Related medical.

3. Temporary total disability from May 7, 2010, to a date to

be determined.

4. Attorney’s fees.

Claimant’s contentions are:

“A. The Claimant contends that he is entitled
to temporary total disability benefits from
May 7, 2010 until a date yet to be determined.

B. The Claimant contends that he is entitled
to  reasonably necessary medical treatment.  

C. The Claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”

Respondents’ contentions are:

“A. Respondents contend that the Claimant
cannot establish that he sustained a
compensable injury to his low back.  

1. Respondents contend that the Claimant’s
alleged back injury was preexisting and was
the result of a prior accident.

2. Respondents contend that the Claimant’s
alleged back injury did not arise out of and
in the course of his employment with the
Respondent-employer.

B. Respondents contend that the Claimant has
not been within a healing period and totally
incapacitated from all due to his alleged
work-injury, for the entire period of TTD he
claims.  Respondents further contend that most
of the Claimant’s period of claimed incapacity
from work was due to an ankle fracture he
sustained on June 6, 2010, while playing in a
local creek.

C. Respondents contend that additional medical
benefits are not reasonably necessary in
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relation to what the Claimant alleges is a
compensable injury.

Respondents respectfully reserve the right to
supplement or amend this Pre-hearing
Questionnaire at a later date.”

The claimant is a twenty-four-year-old male who was employed

by the respondent on May 3, 2010, when he alleges to have sustained

a compensable injury to his back.  The claimant appears to have

been employed by the respondent to perform general heavy labor type

duties including running a saw and moving objects.  The claimant

alleges that on May 3, 2010, he was “lifting a stack of boards and

when I turned to set them down I had a sharp pain shoot in my back,

and it dropped me to my knees.”  The claimant further testified

that he believed the boards to weight about twenty pounds.

After the claimant had felt the pain in his back, he went to

the respondent’s break room, where he laid across a break room

table.  The claimant and Mitch Thomas, the claimant’s supervisor,

had a conversation regarding the claimant’s back problems at that

time.  In testimony Mr. Thomas stated:

“A....Chris had went down on the - he was
lifting 10/12 boards, about, like he said, 15
pounds at the most, said he had went down to
his knees.  By the time I got in there he was
on the break room table sprawled out and he
said, “It feels like it did when I had the car
wreck.  My back!  My back!"

Mr. Thomas also gave the following testimony about medical

treatment offered to the claimant:

“Q. Okay.  Did you offer Mr. Williams, the
claimant, any medical attention?

A. Yes.
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Q. How did you do that?

A. I asked him did he need to go to the
hospital.  I figured if his back was hurting
him that bad, he wouldn’t be able to drive
himself, so I was willing to take him.  He
told me, no, he could take himself.”

The claimant’s testimony about his discussion with Mr. Thomas

and Mr. Thomas’ testimony were very similar except that the

claimant indicated that he told Mr. Thomas that his back hurt worse

than after the car wreak he was involved in.  Mr. Thomas testified

that the claimant indicated that his back hurt like it did after he

was involved in the car wreck.  Regardless, it is clear from the

testimony that Mr. Thomas must have believed the claimant to be in

some sort of physical distress in that he offered the claimant the

opportunity to seek medical attention which the claimant did.

Beginning on Page 3 of the Claimant Exhibit 1, we find an

emergency room document from Sparks Regional Medical Center.  That

document indicates that the claimant was seen by Dr. Robert Lane on

May 3, 2010, which is the same date the claimant alleges his

compensable back injury.  That report, in part, states as follows:

“History of Present Illness: 
The patient is a 23 years old Male who
presents with a complaint of back pain,
thoracic back pain and lumbar pain the onset
was abrupt.  Duration lasting 2 hour(s).
Location of pain: Thoracic lumbar.  Character
of pain: moderate and achy.  The function
limitation is unable to bend.  The mitigating
factor is negative.  Prior episodes: negative.
The risk factor is heavy lifting. felt sharp
pain in back while lifting.”
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The claimant was, at that time, diagnosed with a thoracolumbar back

strain.  He was given Flexeril and Lorcet Plus and discharged to

home.

Again on May 3, 2010, the claimant sought medical attention

for his back, this time at Burris Chiropractic Clinic.  The

claimant was seen by Gregory E. Burris, D.C.  A report from that

visit found at Claimant’s Exhibit No. 1, Page 15, indicates that

the claimant’s main complaint was back pain and it occurred at

about 8:30 on May 3, 2010, while moving/lifting pallets.  Another

medical note from Burris Chiropractic entitled Daily Treatment

Notes states the following, “Observation significant spasm in LSP”

which I believe to mean significant spasm in lumbar spine.  Under

the assessment portion of that document a hand written portion

states, “MRI needed disc bulge L3/4 and L5/S1.”  Also under a

section entitled Goal there is a hand written portion that states,

“Refer for MRI/Summit.”

On Page 17 of Claimant’s Exhibit 1, we find a medical report

from Summit Medical Center in Van Buren, Arkansas, dated May 6,

2010.  A portion of that report states as follows:

“Brief Assessment: Back pain since Monday
after picking up boards at work went to SRMC
had x-ray sent me to a chiropractor Monday
afternoon he told me if got worse to come
here.  MRI scheduled here for tomorrow.”

On both May 6, 2010, and May 9, 2010, the claimant reported to

Summit Medical Center.  In the medical records from those visits it

is indicated that the claimant continues to complain of back pain
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and associated that back pain with his allegation of a compensable

injury suffered on May 3, 2010, while employed by the respondent.

On May 17, 2010, the claimant underwent an MRI of the lumbar

spine at St. Edward Mercy Medical Center in Fort Smith, Arkansas.

Following are the impressions from that MRI:

“Impression: Disc degeneration at L3-4 and L5-
S1 with small central disc protrusion at L5-S1
and small central/right paracentral disc
protrusion at L3-4 without canal stenosis.”

On May 26, 2010, the claimant was again seen at the Burris

Chiropractic Clinic.  A daily treatment note indicates that the

claimant had no change to his back at that time.  At this time, I

would also note that the claimant has introduced at Claimant’s

Exhibit No. 1, Pages 21, 26, 30, and 33 notes from Burris

Chiropractic Clinic taking the claimant off work from May 7, 2010,

through May 15, 2010, May 16, 2010, to May 23, 2010, May 23, 2010,

to May 31, 2010, and May 31, 2010, to June 6, 2010, respectfully.

The claimant, in this matter, alleges that he suffered a

compensable injury to his back on May 3, 2010.  In order to prove

that he suffered a compensable injury to his back, the claimant

must first prove the existence of objective medical findings

regarding his alleged back difficulties.  The claimant is able to

do this through the MRI taken of his back on May 17, 2010, which

indicates both a small central disc protrusion at L5-S1 and a small

central/right paracentral disc protrusion at L3-4.  Again, this

document is found at Claimant’s Exhibit 1, Page 28.

Now that the claimant has established objective medical

evidence regarding his back injury, he must also prove a causal
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connection between the lifting injury he alleges on May 3, 2010,

and the objective medical findings regarding his back difficulties

that he has already established.  In considering this causal

relationship, we will need to consider the credibility of the

claimant’s testimony.  At the hearing, the respondents’ attorney

inquired of the claimant about his criminal history.  During that

testimony, the claimant indicated that he had been to prison for

about three years and that he had felony convictions that included

robbery and second degree battery.  The claimant also testified

that he did have some hot check charges that were felony charges;

however, with his compliance in paying back moneys associated with

those hot checks, they would remain misdemeanors.  The respondents’

attorney and the claimant also had the following exchange regarding

the claimant’s criminal background and how that affects his ability

to obtain employment as follows:

“Q. Now, do you feel like your prison
background and your criminal background
presents any problem for you getting hired at
places?

A. It does.

Q. Okay.  And I don’t want to belabor the
point here, but it’s not going to show up on
the transcript; you have facial tattoos; is
that right?

A. Yes, sir.

Q. And can you explain what that tattoo, the
two tattoos on your face are?

A. It’s gang significance when I was younger.

Q. F13 is like a prison gang that’s based out
of -
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A. It’s a street gang.

Q. Street gang, okay.  So when people look at
you, if you’re in a business or if you’re in a
customer setting, that’s the very first thing
they’re going to see, is that right, when they
look at your face?

A. Yes, sir.”

As to the claimant’s ability to prove the causal relationship

between his alleged fall of May 3, 2010, and his previously

established objective medical findings, I believe that the claimant

can prove by a preponderance of the evidence this relationship.

While the claimant does have a criminal history and facial

tattoos, that certainly does not preclude him from being injured on

the job.  The claimant’s testimony about how the accident happened

and the type of pain that was associated with his back is

consistent throughout the medical evidence in this matter.  The

time frame of the accident, the area that the claimant was

experiencing pain in, and how the accident occurred is in agreement

with the claimant’s supervisor’s testimony, Mr. Thomas.  Their

testimony only differed as to whether the claimant hurt worse than

he did when he was involved in a car accident or whether the

claimant hurt in the same fashion when he was in the car accident.

As to the claimant and his previous back difficulties due to

a car accident.  The claimant readily testified that in January he

was involved in a motor vehicle accident.  That motor vehicle

accident caused the claimant to have difficulties with his neck,

thoracic, and lumbar spine.  That is evidenced through the medical

documents introduced by the respondent from the River Valley Back
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and Neck Clinic.  However, a medical document from the River Valley

Back and Neck Clinic from April 15, 2010, which is prior to the

claimant’s work related accident, states as follows:

“Christopher Williams presents himself at the
office today for a final examination and
evaluation.  The results of his examination
shows that this patient’s spinal range-of-
motion is returned to normal.  He is able to
move in all planes and directions with no
restrictions or symptoms.  All relevant
orthopedic tests are negative.  Digital
palpation along paravertebral musculature
reveals no evidence of pain, tenderness or
muscle swelling.  Based upon these findings
Mr. Williams is to be released from further
care concerning the injuries from the accident
of January 31, 2010.  He is instructed to call
if he requires treatment in the future.
Patient is also prescribed neck and back
stretching exercises which he is to perform as
recommended.”

It is clear from this medical report that the claimant was

given a full release regarding his back prior to his work related

injury.  The claimant testified that he was able to perform heavy

manual labor duties for the respondent up until his lifting

accident on May 3, 2010.  This testimony was not disputed by the

respondents.  In fact, the respondent’s supervisor, Mr. Thomas,

indicated through his testimony that the claimant was a “good hard

worker.”  This testimony is found on Page 48 of the hearing

transcript on lines 15 and 16.

Again, the claimant is able to prove the causal connection

between his May 3, 2010, lifting accident and his objective medical

findings of back difficulties.  The claimant has proven that he

suffered a compensable injury to his back on May 3, 2010, while

employed by the respondents.
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The claimant has also asked the Commission to consider his

entitlement to temporary total disability benefits from May 7,

2010, to a date yet to be determined.

The medical records show that Gregory Burris D.C. had removed

the claimant from work from May 7, 2010, until June 6, 2010.

However, after that point and time the entire medical record

becomes silent.  It is the claimant’s position that he was without

funds to receive medical treatment due to his compensable injury.

He testified that he was even turned away from free clinics due to

the fact that he had a pending workers’ compensation case.  The

claimant had the following exchange with the respondents’ attorney

about his ability to work after his compensable injury:

“Q. And then I guess felt like, at least after
the chiropractic treatment that you had, you
felt like you were able to go back to doing
work again?

A. No, sir.

Q. Well, you applied in September - or you
went and sought work in September -

A. It had nothing to do with the chiropractor
work at all.  The chiropractor never fixed my
back.

Q. But your back condition got, I guess, good
enough to where you felt like you were able to
go to an employer and ask them for whatever
work they had and not tell them that you had
any kind of disabilities whatsoever?

A. Well, there’s a difference when you feel
like you have to do something to where you -
your limitations don’t keep you from doing
everything.  I was going to try my hardest to
do the work knowing what my limitations were.
But if I would tell them my limitations, they
wouldn’t have give me the job or whatever.
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Q. And that wasn’t the only place that you
went and applied at.  I think you also said
you went and applied at a Subway sandwich
shop; is that correct?

A. Yes.

Q. And you mentioned, and it caught my
attention when you were talking with Mr.
Walker, that there were some other jobs that
you did for T-E-C in the meantime; not just
the OK Foods; is that right?

A. With TEC?

Q. Yeah.

A. No, sir.

Q. Just OK Foods?

A. Yes.”

The claimant did have a very short period of employment during

the time period that he has requested temporary total disability

benefits.  It was also his testimony that the employment was short

due to his inability to perform the job duties due to his back

difficulties.  I find that given the medical evidence and the

testimony of the claimant that he is able to prove his entitlement

to temporary total disability benefits from May 7, 2010, to a date

yet to be determined excluding the short period of time for which

the claimant attempted to work for another employer and earned a

wage.

The claimant was also injured when he broke his ankle on June

6, 2010, when he jumped or fell onto a body of water while enjoying

a swimming trip with members of his family.  I have considered this

event and the evidence introduced regarding it.  Given that, I

still believe that the claimant is entitled to temporary total



12

disability benefits from May 7, 2010, until a date to be determined

with the exclusion of the short time frame the claimant attempted

to work.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 4, 2011, and contained in a

pre-hearing order filed May 9, 2011, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

that he suffered a compensable back injury on May 3, 2010, while

employed by the respondent.

3. The claimant is entitled to reasonable and necessary

medical treatment regarding his compensable back injury.

4. The claimant is entitled to temporary total disability

benefits from May 7, 2010, to a date yet to be determined except

for the short period of time in which the claimant attempted other

employment and made a wage.

5. The claimant has proven that his attorney is entitled to a

fee in this matter commiserate with the benefits awarded herein and

the Arkansas Workers’ Compensation Act.
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ORDER

The respondents shall bear the burden of all reasonable and

necessary medical expenses regarding the claimant’s May 3, 2010,

compensable back injury.

The respondents shall pay the claimant temporary total

disability benefits from May 7, 2010, until a date yet to be

determined less the exclusions referenced in findings of fact and

conclusions of law number 4.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


