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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F903437

ANGUS WILKERSON CLAIMANT

FLASH MARKET PARTNERSHIP       RESPONDENT EMPLOYER

CHARTIS CASUALTY COMPANY          RESPONDENT CARRIER

ORDER AND OPINION FILED APRIL 18, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE MARC BARETZ, Attorney at Law,
West Memphis, Arkansas.

Respondents represented by the HONORABLE WALTER MURRAY, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on March 18, 2011 in Forrest City,

Arkansas.  A Prehearing conference was held on January 18, 2011 and a

Prehearing Order was filed on January 19, 2011.  A copy of the Prehearing

Order was marked as Commission Exhibit No. 1 and made a part of the record

without objection.

At the Prehearing Conference, the parties agreed to the following

stipulations:

1.  There was a compensable injury on January 16, 2009.

2.  The Disability rates are $550/413.

The claimant contends that respondents accepted a 25% permanent

impairment rating.  The claimant is asking for wage loss disability and attorney’s
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fees.  

Respondent contends that the claimant is not entitled to wage loss

benefits since he has returned to work for the same employer making the same

wages.

ISSUES TO BE LITIGATED

1.  Wage loss benefits.

2.  Attorney’s fees.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There was a compensable injury on January 16, 2009.

2.  The Disability rates are $550/413.

3. The claimant has failed to prove by a preponderance of the

evidence that he has sustained any wage loss in excess of the

25% anatomical impairment that has been accepted and paid.  

DISCUSSION

The claimant, 41 years old, was a fuel tanker driver for the respondent

employer and had been so employed for the past three years.  The claimant

sustained a compensable injury on January 16, 2009 when he was pulling on a
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fitting attached to a tank and injured his neck and shoulder.  The claimant sought

medical treatment and had a double fusion performed by Dr. Gardocki.  The

claimant was off work from about July 8, 2009 through September 30, 2009.  The

claimant described his problems since the surgery as neck stiffness and loss of

flexibility, limitations on the ability to twist and turn his head, lifting limitations

and permanent pain in his neck and arms.   The claimant can still play golf but

must limit his lifting and he is no longer able to help his friends move.

The claimant testified that he was paid by the gallon of product that was

delivered.  The claimant returned to work performing his same job and receiving

the same or more money.  According to the claimant, his pay remained the same

until Dr. Gardocki assigned his permanent impairment rating on June 15, 2010

and then the pay decreased.  The claimant testified that he was not being given

the loads to deliver and the owner terminated him.  There was a disagreement

over the days he was to work and he was terminated on August 2, 2010. 

According to the claimant he remained off work a couple of weeks and then the

owner called him back to work.  According to the claimant, he was terminated

again in February 2011 by the owner but he was again called to come back to

work.  The claimant continued to work for the respondent employer at the time of

the hearing.  

The claimant identified about three weeks in 2010 when he made

substantially less money than he normally made as well as three separate weeks

in 2010 when he received no check.  The claimant testified that he was not given
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sufficient loads or not given any work for those periods.  The claimant testified

that he was concerned about being discharged in the future or not being given

his regular loads.  The claimant testified that he is physically able to perform his

job.  The claimant clarified that it was illegal to work 14 hour shifts for six days in

a row.  That would be a violation of the DOT regulations and that is why he

refused to work that shift. 

Under cross examination, the claimant confirmed that he made more

money in 2010 than he was making at the time of his injury.  The claimant

confirmed that his work can have some seasonal changes and his employer no

longer hauls ethanol as it did before.  The claimant testified that on one occasion

he was locked out of the Exxon terminal because he overfilled his tanker when

someone had left fuel on the truck the day before.  He had to watch a safety film

before he could continue to work.  On that occasion, the claimant was sent

home.  On another occasion, the claimant lost his loading card for Exxon and

could not load there and was sent home.  The claimant verified that he had

never received a termination letter from the company.  The claimant verified that

being locked out at a terminal could affect your income if you were not allowed to

go to another terminal.  

Brian Wells, Operations Manager for the respondent employer, testified

that he put the claimant on the suspension page for the group health insurance

when he could not load at Exxon and when his CDL was not active.  The group

health insurance is notified and the claimant was sent a letter by the group
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health carrier.  Mr. Wells explained if one is locked out at a particular terminal, it

is not always possible to go to a different terminal.  Some customer contracts

require certain loads from certain terminals and a violation can result in a fine. 

Mr. Wells explained that a driver cannot drive six days in a row for 14 hour days

and the claimant was not asked to do that.  Mr. Wells testified that the claimant

had missed 17 days this year but some of those days were when he called in

and could not work and others were where he did not want to take a Memphis to

Nashville run and have to sleep in his truck.  The claimant declined those trips. 

Mr. Wells testified the claimant was making more money now than at the time of

his injury.

Mr. Wells was asked about the claimant’s salary declining after June 15,

2010 and he explained that the company had recently downsized and it had to

do with hauling ethanol and some contracts were lost.  Mr. Wells confirmed that

he is not the payroll person and cannot explain the records showing 40 hours

per week on the records.  Mr. Wells confirmed that he had a conversation with

the owner about not letting the claimant go since he was trained and could

perform his job.  Mr. Wells confirmed that the owner suspended the claimant and

Mr. Wells was advised to “not schedule the claimant for the next week”.  T-40. 

The claimant’s testimony confirmed that he is currently making more money than

he was making at the time of his injury.  

ADJUDICATION

The claimant contends that he is entitled to wage loss benefits.  The
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wage-loss factor is the extent to which a compensable injury has affected the

claimant's ability to earn a livelihood. Henson v. General Elec., 99 Ark. App. 257,

257 S.W.3d 908 (2007). The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant's age, education, and work

experience.  Id.  Objective and measurable physical or mental findings, which

are necessary to support a determination of "physical impairment" or anatomical

disability, are not necessary to support a determination of wage-loss disability. 

Id.   To be entitled to any wage-loss-disability benefit in excess of

permanent-physical impairment, a claimant must first prove, by a preponderance

of the evidence, that he or she sustained permanent-physical impairment as a

result of a compensable injury. Id.  Other matters to be considered are

motivation, post-injury income, credibility, demeanor, and a multitude of other

factors.  Id.   The Commission may use its own superior knowledge of industrial

demands, limitations, and requirements in conjunction with the evidence to

determine wage-loss disability.  Id.  A claimant’s lack of interest in pursuing

employment with her employer and negative attitude in looking for work are

impediments to our full assessment of wage loss.  Logan County v. McDonald,

90 Ark. App. 409, 206 S.W.3d 258 (2005).  

The claimant in the instant case has failed to prove by a preponderance

of the evidence that he has sustained any wage loss greater than the 25%

anatomical impairment rating that was accepted and paid by the respondents. 
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The claimant sustained an admittedly compensable injury where he underwent a

cervical fusion surgery, recuperated and was able to return to his regular

employment performing the same work.  The evidence presented about wages

documented that the claimant’s wages following his return to work after surgery

exceeded his wages before the injury.  There were a few weeks where the

claimant did not make his normal weekly salary but I found the explanation by

the respondent to be credible and reasonable.  Overall, the claimant makes

substantially the same wages or more than he was making before the injury. 

While the claimant testified that he might be terminated in the future, that

possibility does not entitle an employee to wage loss benefits.

ORDER

The claimant has failed to prove by a preponderance of the evidence that

he has sustained any wage loss in excess of the 25% anatomical impairment

that has been accepted and paid.  The claim for benefits is respectfully denied

and dismissed.

IT IS SO ORDERED.

__________________________
LINDA K. MARSHALL
Administrative Law Judge

 


