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Rock, Arkansas.

Respondent represented by the HONORABLE MICHAEL L. WRIGHT, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 22, 2010, a pre-hearing conference was

conducted in the claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Quize’ Adrian Pricilla Welsh - the claimant; Susan Kay Lambert; Karen

Elaine Simpson; and Clinton C. Morrow, along with the January 19, 2011, deposition of Dr. Eric

Gordon, coupled with medical reports and other documents comprise the record in this claim. 

Additionally, both parties submitted post-hearing briefs, which have been blue backed for
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inclusion in the record.  Subsequent to the hearing the parties provided a stipulation of the

claimant’s average weekly wage of $458.46, which generates compensation benefit rates of

$306.00/$230.00, for temporary total/permanent partial disability.

DISCUSSION

Quize’ Adrian Pricilla Welsh, the claimant, with a date of birth of February 15, 1967, is a

high school graduate.  The claimant is a licensed cosmetologist, and has a CDL.  The claimant

attended Broadway School of Real Estate, however has not taken the examination for her real

estate license.  The claimant has worked as a cosmetologist and as a truck driver. 

The claimant commenced her employment with respondent on July 18, 2007, when she

was hired as a night stocker.  After working the night shift as a stocker for 1 to 1 ½ years the

claimant was transferred to the position of cashier.  The parties stipulated that the claimant

sustained a compensable injury to her right knee on May 28, 2010.

The testimony of the claimant reflects that in May 2010, she was working as a bagger at

the time of the May 28, 2010, compensable right knee injury.  In describing her duties and

responsibilities as a bagger in the employment of respondent, the claimant testified:

My duties were to bag the customers, to greet - - to greet 
the customers, be courteous and friendly towards the customers, 
engage the customers, bag their groceries, take the groceries out to
their vehicle if they needed help with their groceries, to collect the 
carts off of the parking lot and bring them back into the store or put
them on the sidewalk, where they were normally kept at the end; 
the overflow of carts.  And also - -   well, also I was to clean the 
restrooms, clean the break room, clean the baseboards and the floors
of store, clean the windows, clean the pest control where the pests 
- - where they collected the pests, the little flies and whatnot, I had
to clean those things.  So, whatever they told me to do as far as 
cleaning and cleaning up spills within the store, assisting customers
to find products, whatever they needed done.  And whatever they told
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me to clean and put back groceries - - when the customers left
groceries, I had to return the groceries back to their proper position.
(T. 17).

In May 2010, the claimant worked at Store #616 at 14000 Cantrell, in Little Rock, on Highway

10.  Claimant worked an eight (8) hour shift as a bagger and earned $11.05, per hour.

The claimant described the mechanics of her May 28, 2010, accidental work-related 

injury:

I was outside pulling carts off of the lot, and a senior 
citizen lady was crying to me - - distressing to me that she had
lost her keys.  And as we were standing there discussing her keys,
and I was going to attempt to try and help her find those keys, a 
run-away cart came down the hill of the parking lot, and it started
- - it was bouncing off of the customers’ cars, hitting customers’ 
cars.  And I attempted to run and grab that cart to stop it from hitting
the customers’ cars.  This particular Kroger has a lot of high-
maintenance, high-class people who come through there, and their 
cars are very expensive vehicles.  So, I attempted to try to stop the 
cart from hitting the customers’ cars, and in the process of me trying
to run and grab that cart, my knees snapped.  My right knee snapped,
and I couldn’t - - I had to stop, because it snapped.  I felt something
pop.  (T. 18-19).

The claimant testified that while the customer she was attempting to assist with the keys offered

to drive her back up to the front of the of the building, she declined the offer and instead limped

back to the store.  Claimant explained that Ms. Simpson was at the Guest Care and that she

reported the injury to her.  The testimony of the claimant reflects, with respect to the reporting of

the injury to Ms. Simpson:

I told her that I was on the parking lot, and I was trying to
help this lady find her keys, or she was crying about her lost keys,
and the cart had come down the hill hitting customers’s cars.  I 
attempted to run and grab the cart, and my knee snapped, and I could
feel my bones moving inside of my right knee.  She then said to me, 
I’m so clumsy.    .     .
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I am so clumsy, and do I know what this is going to do to the 
company?  I said, “No, I don’t know what this is going to do to the
company.”  And she was, like, “Well, you know, you’re just so clumsy,”
And I just don’t - - you know, “you just don’t care, do you?  You
don’t care about this company, do you?”  And me, I was just like 
- - I just could not believe what I was hearing coming from her 
mouth, because, I’m, like, “Okay.  I’m in pain, and you’re sitting 
here telling me about what it’s going to do to the company,” you
know.  And I just felt like she showed no compassion towards me.
But at that point, she called Mr. Hall on the phone, which was 
another co-manager, and she told me to go upstairs with him and
fill out the paperwork, and which, I did.  And I spoke with Medcor,
which was Kroger’s triage people.  I spoke with Medcor, and they
asked me several questions.  They asked me was I hurting? And, 
you know, how was I feeling?  Was my knee swelling?  I expressed
to them that I believed that I had hurt both knees, because I was 
running on both of my knees at that time.  They told me that the 
conversation was being recorded.  They told me to try home health
care first.  They said, “We want to elevate your knee, put ice on it,
and take Ibuprofen”; is what I was told.  They said that, “If it 
worsens, call us back within twenty-four to forty-eight hours, and
we’ll take it from there.”  And which, the next day, which was the
29th of May, was a Saturday, I was awakened, and my knee was
completely swollen; my right knee was.  I called Medcor, and told
them what was going on with my knee, and they told me to go ahead
and go to the hospital, go to the ER, is what they told me. (T. 19-21).

The claimant ultimately obtained medical treatment at the emergency room of Baptist

Health Medical Center.  The claimant testified regarding the medical treatment she received

during the emergency room visit:

Yes, they gave me ER’s - - I mean, the gave me x-rays.
They did x-rays.  The doctor came in and examined me.  They
sent me for x-rays.  They said that they were not able to determine
everything that was going on with my knee.  They told me that I 
would have to have an MRI done to see exactly, you know, what 
was going on inside, because that shows the more intricate details
of the muscles and nerves and whatnot.  And so, they gave me 
prescriptions to get filled, medications to get filled, and I did just
that. (T. 22).
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The testimony of the claimant reflects that she was referred to Dr. Eric Gordon for further

orthopedic treatment through the liaison personnel with St. Vincent, Lisa Whitington, who set up

the appointment.  The claimant was first seen by Dr. Gordon on June 2, 2010.  Regarding her

presenting history to Dr. Gordon, the claimant testified:

I told him that my right knee was hurting a whole lot, 
but I told him I was hurting in both knees, and that my right 
knee, I could feel the - - I could actually feel my bones moving
inside of my right knee. (T. 22).

The claimant acknowledged that she completed a patient history document at Dr. Gordon’s office 

at the time of her initial visit.  At to whether she indicated that both knees were on the Patient 

History, claimant testified:

I told him when I had gone to see him, because the workers’
comp people told me they were only going to see my right knee at 
the time.  The Medcor people told me that, but I did tell the doctor
that I was hurting in both knees? (T. 23).

 
The testimony of the claimant reflects that she indicated on a diagram that she completed during

the June 2, 2010, visit to Dr. Gordon that she was having problems with both knees. The

claimant testified regarding the light duty work she performed following her June 2, 2010, visit to

Dr. Gordon:

Kroger sent me a letter in the mail asking me to - - offering
me light duty work, and they told me to come back to work.  Ms. 
Simpson continued to tell me that if I don’t come to work, I am not
going to get a paycheck.  So, they called me, Rebecca Turner was
with Sedgwick, and she called me and told me - - or Kathy - - Kathy,
they tried to get me back to work and asked me to go back to work 
and do light duty.  So, they tried to have me sitting at the front of 
the store greeting the customers as they came in and soliciting the 
Kroger 1-2-3 Rewards Mastercard, and soliciting.  They eventually
put me over here to the other side and had me soliciting free samples
of products that we served in our Deli; the new fish sandwiches that
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Kroger now offers.  They had me giving out samples and samples of
cake and whatnot to the customers and offering the Kroger 1-2-3
Rewards MasterCard, soliciting that to the customers as well. (T. 28).

The claimant returned to work on June 3, 2010.  Elaborating on the June 3, 2010, date, the 

testimony of the claimant reflects:

June 3rd was the day that my - - Ms. Karen Simpson as I was
sitting at the front greeting customers as they were coming in and
soliciting the MasterCard, 1-2-3 Rewards Card, Karen Simpson 
got on the intercom at the store, and she says, “Quize’, come to the 
break room.”  And I said, “Okay.”  So, I got up and I went back to 
the break room.  As I went back to the break room, Ms. Tamika 
Prosper, which was a new employee, was sitting back there already
eating her lunch.  And this was my first time meeting Ms. Tamika
Prosper, and I was sitting there, you know, just trying to talk to her
for a few minutes, you know, just introducing myself, and she’s told
me who she is.  At this point in time, I’m getting ready to grab a 
chair to sit down.  Ms. Simpson walks back there on her cell phone,
and she starts raising her voice to me, saying, “Why didn’t you go
to the doctor I told you to go to?”  And she’s, you know, hollering
at me, and talking about, you know, “Why didn’t you follow these
instructions?”  And I said to her, I said, “Ms. Simpson, I did follow
the instructions.  I went to the doctors that you told me - - I went to 
the doctor that Dr. Adametz told me.  Everywhere that they instructed
me to go.  And Ms. Lisa Whitington, everywhere that I was instructed
to go, I went.  You know, I had it written on my calendar, and I have
followed all of these instructions.”  She says to me, I did not follow
instructions of workman’s comp, and she’s hollering at me the entire
time she’s talking to me.  So, she walks back out into the hallway, 
she comes back into the room, into the break room.  She starts hollering
at me again.  So, finally I’m, like, “I’m already taking pain-killer 
medications.”  And she’s hollering and screaming at me again.  And 
so, I’m like, “Ms. Simpson, there is no need for you to holler and 
scream at me like this; there is no need.  I said, why are you hollering
and screaming at me?”  I said, “You holler and scream all the time,
you know; come on, you know, why are you doing this?”  And 
she’s steadily, you know, using her power and authority to scream
and holler and, you know, this is how she talks to me and others 
and sort, but anyway, she’s using her voice and her tone of voice. 
So, finally, I said to her, “Ms. Simpson, there is no need for you to
holler and scream at me like this.”  I’m trying to tell her, you know,
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“Calm down.  Calm down.  There’s no need for you to be hollering
and screaming at me like this.”  And she’s just going off and stuff
and whatnot.  The next thing you know, she’s on the phone to Ms.
Lisa Phillips, who’s in Memphis and she - - when I say to her, 
“There’s no need for you to be hollering and screaming at me like
this,” she turns around and says to Ms. Lisa, “Did you hear her?
Did you hear her?”  You know, she’s raising her voice at me, you 
know, as if - - I’m like, “You’re the one who comes in her hollering
and screaming at me, “ you know.  And she’s like - - she’s trying
to make it seem like I’m the one hollering and screaming at her
as if she didn’t start this whole thing.  And then, she says to me,
“Clock out.  Clock out.”  And I say, “Well, I need to call my Union
Rep,” you know.  And she’s like, “No, you clock out now.  Clock
out now.”  And she kept telling me, “Clock out.  Clock out.”  And 
I’m like, “Ms. Simpson, I need to call my Union Rep.  I need to 
call my Union Rep.”  I’m like, “You’re not going to just slice my
hours and tell me to clock out.”  So, she would not allow me to
call my Union Rep.  And so, finally, she make me clock out.  So,
I went and clocked out.  And then, I called my Union Rep.  I called
my Union Rep and told her what was going on, and by this time, 
Ms. Simpson, she calls in Mr. Fletcher, she calls D. J. Hinton down
to the break room.  She calls down - - she tells Mr. Fletcher to 
bring a write-up slip; so, she can write me up like she’s always 
been doing.  And I’ve filed grievances against Ms. Simpson for 
harassment, because she’s harassed me the entire time that I’ve
been working at Kroger.  Why, I don’t know, but she harasses me.
And she calls in Mr. Fletcher, the co-manager, and she calls in 
Derrick - - D.J. Hinton, one of the little fellows - - one of her little
best pet peeves, I guess, that she calls and uses him to tell her 
what’s going on, as he’s always talking on his cell phone.  But 
anyway, she gets down to signed statements that they were in the
room, and she told John Wymer to put his name on there, that he 
was in the break room when all this happened.  Nobody was in the 
break room; nobody was in there, but Tamika Prosper.  Okay.  So,
she sends me home on that particular day, and tells me that I’m 
suspended again until further notice. (T. 28-31).

The claimant testified that she received a call from Ms. Simpson directing her to return to work

on June 10, 2010 or June 11, 2010.   

The claimant testified that she told Ms. Karen Simpson that she was having problems with
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her left knee, which she attributed to the May 28, 2010, accident.  The claimant explained

regarding the reporting of her left knee complaints to Ms. Simpson:

It was shortly after the doctor’s appointment on June 2nd; it 
was shortly after that.  And then, on the 15th of June - - I had started
wrapping both of my knees, because I felt pain in both of my knees; 
so, I just started wrapping both of my knees with Ace bandages.  And
on June 15th the Union Rep came through the front door of Kroger as
I was sitting there working light duty.  And she saw both of my knees
wrapped, and she walked over to me and she asked me, “why are both
your knees wrapped Quize’?”  And I said, “Because I’m having pain
in both knees.”  And she says, “Well you need to call your doctor and 
let your doctor know what’s going on with you.”  So, I tried to call Dr.
Adametz with Concentra to let him know what was going on with me.
They told me - - Ms. Nicki told me that Dr. Adametz was busy with
patients and he could not come to the phone.  So, I explained to her to 
please give him this message as soon as possible.  I left a message
that I was riding the scooter through the store at Kroger and Ms.
Karen Simpson was telling me that I was not allowed to ride the 
scooter through the store, because the scooters were for the customers.
And she told me that I am not allowed to ride on those scooters, 
because we only had two or three of them.  Maybe two at the time.
And they had me working light duty at the very front of the store,
and the restroom was at the back of the building.  And she said I 
had to tell Dr. Adametz’s office - - I told Ms. Nicole to let Dr. Adametz
know that I’m hurting in both of my knees, and that my manager is 
telling me that I cannot ride the scooter through the store to use the
restroom.  And so, I told him - - I told her to give him that message,
and to send me something in writing to my manager, so that she 
will give me permission to be able to ride the scooter or something.
I don’t know what they’re going to do, but I need some kind of help
here.  So, they faxed back over to my manager, Karen Simpson - - 
the doctor’s office faxed back over to Karen Simpson to allow me
to ride the scooter or give me a wheelchair.  So, on that day, that was
June 15th, that was that morning, early that morning, that morning
time.  That evening, Ms. Karen Simpson and her Union Rep that was
on duty, John Wymer, they called me into the second office, which is
downstairs of Kroger.  And they gave me the letter saying that they 
were sending me home, because they were not able to accommodate 
my needs, and they were going to send me home. (T. 24-26).

The testimony of the claimant reflects that the document provided to her by Ms. Simpson reflects
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that she was to be seen at Ortho-Arkansas, however she had been previously seen at Arkansas

Specialty and wrote the correct provider on the document.  The claimant continued regarding the

June 15, 2010, meeting with Ms. Simpson and Mr. Wymer:

Right, and that was written right there in front of Mr. Simpson
and in front Mr. John Wymer, right there in the office where we were
standing, and she witnessed all of that.  And this is the day that I was 
scheduled to work these hours here, and I asked Ms. Simpson when she
sent me home, I asked her, I said, “Is Kroger placing me on workman’s
comp?”  And she says to me, “Yes.”  But I never received any payments
after that. (T. 26-27).

The claimant testified that she was specifically informed by Ms. Simpson that respondent could

not accommodate the restrictions that the doctor had placed on her.   The claimant testified

regarding the afore restrictions:

I was to, “Return to work, no squatting and/or kneeling, 
must wear brace, must use crutches one hundred percent of the 
time.  Should be sitting eighty-five percent of the time, no climbing
stairs or ladders.  Limited use of right leg, and patient may use 
scooter at work or a wheelchair.” (T. 27).

The testimony of the claimant reflects that she could not perform the job duties of a bagger in the

employment of respondent with the above restrictions.  The claimant testified that she was off

work from June 15, 2010, until August 31, 2010. (T.32).  

The claimant underwent surgery on her right knee on July 8, 2010, and continued off

work relative to the right knee surgery until August 30, 2010.  The testimony of the claimant

reflects that she started therapy relative to the right knee on July 9, 2010.  The claimant asserts

that during the therapy she continued to have limitations with respect to walking and standing. 

Further, claimant testified she was still on narcotic pain medication. 

Claimant maintains that she first noticed that she was more problems with her left knee
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shortly after the May 28, 2010, injury, explaining that she started wrapping both knees.  Claimant

asserts that she complained about the pain in her left knee but she was not allowed to see a doctor

about it through workers’ compensation.  Specifically, the testimony of the claimant reflects:

I talked to Ms. Kathy Tito, with Sedgwick Insurance 
Company; she was one of the nurses.  I talked to Ms. Rebecca 
Turner.  I talked to the liaison lady, Ms. Lisa Whitington.  I 
talked to the claims adjuster, Margaret Ivy - - Margaret Ivy. I
talked to Dr. Gordon’s office continuously.  I talked to his nurse,
Ms. Rhonda.  I talked to the attorneys.  I was talking to everybody
trying to - - I talked to Ms. Karen Simpson.  I talked to several 
people trying to get them to approve me to get my left knee looked
at because it was hurting, and they would not allow me to have this
left knee looked at.  They kept say, “No,” and then, after so much
time had elapsed, they said, “Well, too much time has passed, and
we’re not going to approve your left knee at all. (T. 34-35).

The claimant testified that it was Ms. Margaret Ivy, the claims adjuster, who told her that too

much time had elapsed to claim the left knee as a work-relate injury.  

The claimant obtained treatment of her left knee through her insurance, Blue Cross and

Blue Shield.  The testimony of the claimant reflect that she was paid some temporary total

disability benefits after September 2010, in connection with her right knee surgery.  The

claimant’s left knee complaint was never accepted/approved by respondent.  The claimant has

incurred some medical expenses in connection with the left knee treatment which remains unpaid. 

Regarding her continued medical treatment, the claimant testified:

I am; I’m being treated for the right knee.  Since workers’
Comp has denied my left knee, I’m not able to get help for my left
knee at this time.  It’s still hurting, and I’m not able to get any help
for it at this time. (T. 36).

Claimant does not have health insurance at this time.  Claimant asserts that she was always willing

to work the light duty that was provided to her by respondent.
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During cross-examination, the claimant acknowledged that her May 28, 2010, right knee

injury has always been accepted as compensable by respondent, with the payment of medical bills

and temporary total disability benefits.  Claimant maintains that when she reported her May 28,

2010, accident to appropriate personnel, to include her supervisor - Karen Simpson, and Medcor,

she relayed that she had injured both knees.  The testimony of the claimant reflects, regarding her

reporting to Medcor:

Yes.  I said, “I believe I’ve hurt both of my knees, but
I can feel the bones moving within my right knee.”  I said, “Every
time I walk, I can feel my bones shifting.” (T. 38).

The claimant maintains that although the pain in the right knee was intense, she did not go to the

emergency room because Medcor advised her to try home health measures first.

Regarding the absence of documentation in the May 28, 2010 and May 29, 2010, records

of Medcor of complaints of left knee pain, claimant testified:

Well, I don’t know what they put down.  All I know is that
they told me that they recorded the phone conversations.

And I thought that they would - - I thought when they said 
they were recording it, I thought they were recording it like an audio,
where you could hear me talking and you could hear them talking.
That’s what I thought they meant when they said they were recording
it. (T. 39).

The claimant went to the emergency room of Baptist Health Medical Center on May 29,

2010, the day following the May 28, 2010, accident.  Regarding the absence of any mention of

left knee injury or left knee pain in the medical records relative to the afore visit, claimant’s

testimony reflects:

Well, I told the doctors.  I told them that I - - it’s the same
thing is I told them that I fell and believe that I hurt both of my
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knees, but my left - - my right knee, I could feel the bone shifting 
in this knee. (T. 39).

The claimant was seen at Concentra by Dr. Adametz on June 1, 2010.  When questioned

regarding the absence of any history of left knee injury/pain in the records of the afore visit, the

claimant testified:

I don’t know what he wrote in his notes.  I did not see those
notes.  All I can tell you is that I’ve mentioned it from the beginning
and from my understanding, the Sedgwick or the worker’ comp
insurance, they said that they were only improving me for my right
knee. (T. 39-40).

Claimant acknowledged seeing Dr. Gordon on June 2, 2010, for her initial evaluation.  Addressing

the assertions of an absence of any mentioning of a left knee injury or left knee pain in the June 2,

1010, report, claimant testified:  

Well, like I told you, I have told them, I told Nurse Rhonda,
and everyone I told, they’ve all said, “We’re only going to see you
for your right knee.  That’s all what the workers’ comp has approved,
and that’s all what we’re going to see you for.”  Ms. Rhonda has even
told me in the past that they’re not even - - they don’t have to put in
my medical records, you know, what I said as far as them - - as far as
telling them - - (T. 41).

The claimant also elaborated on the diagram, which is a part of the June 2, 2010, Patient History

provided at the office of Dr. Gordon.  Regarding her intentions in specifying the areas of pain on

her knees, the claimant’s testimony reflects:

No, I think I was trying to say that I was hurting on both 
knees, and maybe I was taking medication at the time; I’m sure I
was, but I was trying to indicate that I was hurting in both. 

No, I mean, when you view this diagram and it tells - - 
it says, “Where are you hurting,” then, you mark where you’re 
hurting.  You know, to me, that says that my right knee is hurting
and my left knee is hurting.   It doesn’t say, “I’m hurting in the 
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front or I’m hurting in the back.  So, I just put where I was hurting,
where I felt the pain. (T. 42-43).

Regarding the absence of documentation of left knee injury/pain during subsequent visits to

Concentra on June 3, 2010 and June 10, 2010, claimant testified:

It’s the same thing I’ve told them, and they’re - - the doctors
and whatever they put in the records, they’re all tell me that they’re
only allowed to see my right knee.  That’s all the Respondents has 
approved, and that’s all they’re going to see. (T. 43).

The claimant maintains the same response to the absence of left knee injury/pain to subsequent

visits to Dr. Gordon on June 16, July 8, July 14, and July 28, 2010.  The claimant disagreed with

the accuracy of a August 18, 2010, note of Dr. Gordon which reflects with respect to the

claimant’s left knee, “Pain started about same time as when she hurt her right knee, although she’s

not really sure what she did to it”.  

The claimant maintains the September 24, 2010, report of Dr. Gordon, characterized as a

clarification, was a mistake that was later corrected.  In an October 12, 2010, report Dr. Gordon

relayed, “In discussing her original injuries, she does believe that she injured her left knee during

the original work-related incident”.  Responsive to the afore, the claimant testified:

“She does believe that she injured” - - yes, that’s what - - 
I told Medcor from the very beginning, that I believe I hurt both of 
my knees, but I could feel the bones shifting in my right knee. (T. 45-46).

The claimant’s testimony reflects that the MRIs disclosed that blunt trauma caused the problems to

both her knees.

The claimant acknowledged that she was suspended from work from June 2, 2010 until

June 11, 2010.  The payout history of the claimant’s claim reflects that she was paid temporary

total disability benefits for the periods July 15, 2010 through August 18, 2010, and from
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September 25, 2010 to October 31, 2010.   The claimant also received unemployment

compensation benefit checks on July 6, July 13, July 20, July 27, August 3, August 10, and August

17, 2010.  Claimant offered that the weekly unemployment check was in the amount of $234.00 or

$244.00.  

The claimant denied having any problems with legs prior to the May 28, 2010, incident.  In

addition to being  harassment by Ms. Simpson, the testimony of the claimant reflects regarding

harassment by other supervisory personnel of respondent:

Well, for one, Mr. Fletcher would come to me and say
things, like, I need to move my car from the particular parking
spot that I was parking in, and other employees would park in 
the exact same parking spot, and I would - - after the other 
employees would leave the building around one o’clock or three
o’clock, you know, I would probably go move my car in that 
particular spot. (T. 49).

The claimant further testified that she had one supervisor that struck her in the face while she was

working light medical duty.

During further direct examination, the claimant explained her reasoning for filing for

unemployment compensation benefits:

On June the 3rd, I was suspended.  I was unjustly suspended, 
because Ms. Simpson caused a ruckus with me in the break room,
she sent me home that day.  So, June the 4th, the next day, I filed for
unemployment. (T. 50).
     

At the time of the hearing, the claimant explained that she was employed:

I am trying to do partial employment.  I have gone back
into a beauty salon, but I have a chair that I sit on, and I don’t
have a clientele established; so, it’s - - you know, very few heads
that I may do a week.  (T. 52).

Clinton C. Morrow, an employee of respondent since 1988, has been the manager of the
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Kroger Store located at 14000 Cantrell, or Highway 10 Store, Little Rock since September 2010. 

The claimant was an employee at the store.  The testimony of Mr. Morrow reflects that he was

familiar with the claimant’s job duties and job performance.  The claimant was on light duty in

September 2010, when Mr. Morrow started at the store.  Regarding the claimant’s job duties at

the time he arrived at the store, Mr. Morrow testified:

When I first arrived, she was actually in the break room, and
she really wasn’t doing anything at the time that I arrived. (T. 57).

Thereafter, Mr. Morrow testified regarding the claimant’s job duty assignments:

Well, we had her do different tasks within the store.  We her
doing markdowns, seasonal markdowns.  We even at one point had
her shucking corn to tray up for produce.  It was that time of year. 
(T. 58).

Mr. Morrow testified that he never had a problem with the claimant completing her assigned light

duty tasks, nor did he have a problem with the claimant reporting for work:

No, sir.  There was - - while she was going through her
rehab, she would - - I would ask for her schedule.  She would 
come in at different times, saying that she was in rehab, and I was
very lenient.  I was just looking to just get her through rehab and
to get her back to full work without any restrictions. (T. 58).

The testimony of Mr. Morrow reflects that at one point the claimant was sent home:

Yes, sir, there was - - there was an instance that she had - - 
She had come to work, and I was - - when she would come to work,
she would usually get in a handicap cart, and she would ride that to
her destination, which would be the break room.  She had come 
through the back doors where, the swinging doors into the back 
room, and I was coming out, and she had ran into me extremely 
hard with that bass cart or with that - - in that handicap cart.  I just
kind of told her, you know, she really needed to be careful, and 
later she stated that she had been - - she was taking medication, 
these narcotics that she was on, that it was going to be Kroger’s 
fault if she got injured.  And so, I had to pause and listen to this.
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I take everything extremely serious.  And basically, I had - - I let 
her tell me again that she was taking this mediation, and I was 
worried about her not only coming to work probably wasn’t our
fault, but performing in the store and/or around other associates, 
it was my duty to send her home and not let her come back to 
work until she had a doctor’s note stating she was not on this 
heavy mediation, these narcotics. (T. 58-59).

The claimant eventually returned to work.  Mr. Morrow explained regarding the afore:

When she came back to work, we were really trying to 
get her to - - as far as the light duty part, I talked to her, told her
that we were going to train her on the U-Scanner, and we would
give her a chair to sit in, and we would let her run our U-Scan, 
and we would train her to do that.  And it worked out really well.
It was working really well for us. (T. 59-60).

The testimony of Mr. Morrow reflects that he was familiar with a physical altercation in

November 2010,  involving the claimant and another Kroger employee, Cora Wilburn.  Mr.

Morrow testified regarding the results of his investigation of the altercation:

I came to my decision that I terminated Quize’ Welch (sic) as
work-place violence along with other things as well, which would
be profanity, and a few other things that were stated on my termination
document. (T. 62).

Regarding the actions the took as a part of his investigation before reaching his conclusion to 

terminate the claimant’s employment, Mr. Morrow’s testimony reflects:

I read over all the witness statements.  Even the other associate
that was involved as well, and I came to my conclusion that we do not
accept work-place violence with inside our company. (T. 63).

Mr. Morrow testified that the termination of the claimant’s employment occurred within a week,

or a little longer, of the altercation.   Mr. Morrow denies that the termination of the claimant’s

employment had anything to do with a lack of work within the claimant’s work restrictions.  Mr.

Morrow maintains that respondent could have accommodated the claimant’s restrictions beyond
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the date that her employment was terminated. 

During cross-examination, Mr. Morrow testified that the employment of both individuals

involved in the altercation was terminated.  Mr. Morrow maintains that his investigation disclosed

that both individuals involved in the altercation were physical.  Mr. Morrow was non-responsive to

the question of his inability to determine which individual struck the first blow from his review of

the tape, only that he could tell that both were in an altercation. (T. 64).  The claimant was on light

duty at the time of the termination of her employment.

Derrick Dewayne Fletcher has been employed by respondent over two (2) years, and has

been a manager at the Highway 10 store, Store # 616, since the end of January 2010.  The

testimony of Mr. Fletcher reflects that he was familiar with the claimant’s job duties and job

performance.  Mr. Fletcher testified regarding his knowledge of the physical altercation between

the claimant and another employee of Kroger, Cora Wilburn:

I was coming out of the office that day.  I overheard some 
loud talking.  As I approached, I seen Ms. Welch (sic) standing very 
closely to Ms. Wilburn and yelling, “You’re not my mother.”  As 
I proceeded, I seen that it was getting very heated.  As I turned to 
come around the U-Scan, they began fighting at that point.  At that
point, I broke them up and asked both of them to leave the store, at
which point Ms. Wilburn left.  At that point Ms. Welch (sic) refused.  I
then had the security guard escort her to her car, and at that point, I 
began receiving statements and started an investigation. (T. 68).

Mr. Fletcher testified that from his observations and investigation he would characterize the

claimant as the aggressor in the altercation, explaining:

Because as I stated when I came downstairs, she was the one
screaming, and Ms. Wilburn wasn’t saying anything.  And further 
during that investigation, Ms. Welch (sic) was going towards Mr. Wilburn.
She left her station and went to Ms. Wilburn.  So - - (T. 69).
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Mr. Fletcher estimated Ms. Wilburn’s weight at 120 pounds and the claimant as being a little 

larger.  Mr. Fletcher offered that in his opinion several people were put in danger, to include

customers and other associates as a result of the altercation:

Because the fight happened in an area in the store where 
it’s very crowded, where there’s customers and associates on the 
front end; you know, it happened in the check-out area.  So, people
literally had to scatter out the way when they began fighting.  So - - 
(T. 69).

Mr. Fletcher testified that the claimant’s employment was terminated because of work-place 

violence.  Mr. Fletcher denies that the claimant’s employment was terminate due to a lack of work

within her restriction.  

During cross-examination, Mr. Fletcher denied that Ms. Cora Wilburn was a supervisor,

and asserts that both the claimant and Ms Wilburn were cashiers.  Regarding any supervisory

authority of Ms. Wilburn over the claimant, Mr. Fletcher’s testimony reflects:

During the day, we have what’s considered who’s supervisor.
What they do is they handle breaks, they handle work assignments,
what you will be working during that day.  And which that was - -
what Cora was tasked to do during that day, and she was in charge of
the breaks, what lanes they would be working on, what duty station
they would be working on.  So, yes, she was in charge of where she
should be working and what she should be doing that day. (T. 71).

Mr. Fletcher continued, regarding the exchange between Ms. Wilburn and the claimant, based on 

his investigation:

Based on the investigation, I was told that Ms. Wilburn had 
asked her to help out in assisting the customers out of the store.

And she was upset by it, and that’s - - 

Well, during that day, Ms. Welch (sic) was working on U-Scan, 
self-check-out.  We also have regular lanes.  We have what is 
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considered curing, which is one customer being checked out in 
two ways.  The lines were beyond the one plus two.  During that 
point also, Ms. Cora asked  Ms. Welch (sic) to assist in bringing some 
of the customers over to U-Scan, and again, that’s when she got 
upset because Ms. Cora asked her that. (T. 71-72).

Mr. Fletcher acknowledged that he was aware that the claimant was on light duty and was 

supposed to be sitting and not walking around and escorting customers to the U-Scan.  Mr.

Fletcher added that “assisting the customers would not be walking around”. (T. 72).   Mr. Fletcher

continued regarding the manner in which the claimant was to accomplish the afore while adhering

to the light duty restrictions:

In her light duty, and to my understanding and what was 
given to us by the doctor was that she could stand no longer than
fifteen-minutes periods.  Her walking six feet didn’t take standing 
longer than fifteen minutes.  It was approximately six to ten feet 
from where she was being asked to walk and to where she was 
working at, and that wouldn’t have been an area of - - or a violation
of the fifteen minutes, which was explained to by the doctor. (T. 72).

Mr. Fletcher acknowledged that he did not see the claimant strike Ms. Wilburn first.

Susan Kay Lambert has been employed by respondent at the Highway 10 Store for sixteen

years Ms. Lambert’s are those of cashiering and bagging.  Regarding the physical altercation

between the claimant and Ms. Cora Wilburn in November 2010, Ms. Lambert’s testimony reflects:

I was checking out for my break, and I thought - - and 
Cora was checking out, I don’t know for lunch or whatever.  And
the next - - I had my back kind of - - they were diagonally across,
and I heard someone say – holler, “F you up,” and Quize’ said that,
and then, Cora, they got in their fall-out.  She was, like, right there.
I mean, she’s a big woman and Cora’s not, and she just was right in
her face. (T. 75).

Ms. Lambert testified that at that point she ran to Check Stand 1, and told them to call the

managers immediately.  Ms. Lambert denied that the claimant acted in self-defense at the outset of
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the altercation.  

During cross-examination Ms. Lambert acknowledged that she did not see Ms. Wilburn

when she got in the check-out line, adding, “no, I just thought they were playing around” . (T. 76). 

Ms. Lambert explained that when she came over to the check-out line she was going to use the U-

Scan to purchase some snacks.   The testimony of Ms. Lambert reflects that when she heard the

loud exchange from the claimant, she realized that the claimant and Ms Wilburn were not playing.  

She then looked over and observed the claimant “towering over Cora”. (T. 77).

Karen Elaine Simpson has been employed by respondent since 1997, and is currently

located at the Kroger Store at 315 North Shackleford, in Little Rock.  Ms. Simpson previously

worked as a manager at the Highway 10 Store.  Ms. Simpson and Mr. Morrow switched places as

manager.  Accordingly, Ms. Simpson left the Highway 10 Store in September 2010.  As manager

of the Highway 10 Store, Ms. Simpson had occasion to supervise the claimant.  

Ms. Simpson’s testimony reflects that at the time she managed the Highway 10 Store she

was familiar with the claimant’s job duties and job performance.  Further, the testimony of Ms.

Simpson reflects that as manager she had an opportunity to actually observe the claimant perform

her job duties, and that she was familiar with her physical condition.  Ms. Simpson testified that

based on her observation of the claimant, the claimant had prior leg or knee problems before May

28, 2010.  Regarding the afore, Ms. Simpson’s testimony reflects:

Just complaining and has some weights on her ankles and
stuff to help with her legs and knees.  The concrete floors were 
rough on us. (T. 81). 

Ms. Simpson testified that before the May 28, 2010, shopping cart incident the claimant had wraps

on her knees. 
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Ms. Simpson testified that she was familiar that the claimant’s right knee claim originated

on May 28, 2010.  Ms. Simpson was the manager of the Highway 10 Store at the time of the May

28, 2010, incident.  Regarding the afore, Ms. Simpson’s testimony reflects:

I was in Customer Service.  Quize’ came in and said that
she had hurt her knee; and so, we - - Mr. Hall - - because I was 
with a customer, Mr. Hall filled out the accident report, and then, 
she left the store. (T. 82).

With respect to the credibly of the claimant’s account of the May 28, 2010, accident, Ms. Simpson 

testified that she did not dispute the same:

No, I went and watched the video, and there was a video, 
and she had carts that she’s got lined up, two or three carts there,
and then, she goes to help a customer.  In the meantime, one of the
carts gets away and rolls down the middle, and she proceeds to 
chase it.  She pulled up on her right knee, and you can tell it hurt. (T. 82).

Ms. Simpson does not dispute the occurrence of the May 28, 2010, right knee injury of the

claimant.  

Ms. Simpson testified that the claimant did not report any sort of left knee injury or left

knee pain to her on May 28, 2010.  Regarding her first notice of a left knee injury claim by the

claimant, Ms. Simpson testified:

Sedgwick called and said that she was claiming that her left
knee was hurt, the first I heard, and then, she later called and said 
she hurt her left knee. (T. 83).

Ms. Simpson testified that it was after the claimant’s right knee surgery was performed that she her

of the claimant’s left knee injury.

Ms. Simpson acknowledged that the claimant was on light duty in connection with the right

knee injury.  As to any difficulty she had with the claimant adhering to her work restrictions, Ms.
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Simpson testified:

She - - we would give her - - like, I had her sitting at the 
door greeting customers and stuff, and then, she would – she would
- - at one occasion would be on her cell phone, on the front door with
a newspaper hiding behind the newspaper instead of handing out the
pamphlets to the customers and not paying attention to the customers. 
(T. 84).

Ms. Simpson elaborated on the incident that occurred in the break room on June 3, 2010:

I asked - - because she was there almost throughout the 
same day with the cell phone; and so, I just wanted to get [her] off 
 the front.  And so, I asked [her] to go to the break room; that I’d
meet her back there.  I was with customers, and she kept calling me
and kept calling me, and I said, “Quize’, I’ll be right there as soon 
as I can get back there.  Just sit down and put your knee up, and I’ll
be there.”  So, I get away, and I get back there, and I walk in, and her
knee is not up, and I said, “Quize’, why is isn’t you knee up?  You
know you’re instructed to put your knee up, and why is it not up?”
And then, she proceeds to pull a chair around at that time. 

Then, she starts yelling and saying, “You’re always harassing
me.  Why are you always harassing me, and this is discrimination.”  
And she gets louder and louder and louder.  And I said, “Quize’, 
you’re supposed to have your knee up.  This is what this is about is
following directions.  We’ve been over this.” (T. 84-85).

Ms. Simpson acknowledged that at some point she asked the claimant to clock out:

Yes, I asked her on several times, “Quize’” - - I was instructed
- - I had - - the head of Risk Management was on the phone with me
at the time, and she instructed me to ask Quize’ to leave the store, 
because she was listening to the hostility on the phone.

I said, “Quize’, I need you to leave the store.”  “I’m not”
- - you know, “I do what I’m told,”and “I’m going to call the Union.”
I said, “Fine - - that’s fine, you have that right to call the Union, but
right now you’re going to leave the store or the premises because of
the hostile environment.” (T. 85).

The testimony of Ms. Simpson reflects that the claimant finally left the store and she was
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suspended at that point on the June 3, 2010.  Regarding the duration of the suspension, Ms.

Simpson’s testimony reflects:

Well, it wasn’t going to last but three days, but the Union
- - was out of town, the Union Representative could not make it 
back; and so, we had to wait until the 10th or 11th, something like 
that until she was back in town. (T. 86).

Ms. Simpson testified that is was a culmination of things/conduct that resulted in the claimant’s 

suspension:

Right, there were other instances, you know, when she was
sampling product for the customers, and she would be handing out
pamphlets and when she’d run out of product, I told her just to hand
out pamphlets on the credit cards and she would keep harassing - -
calling the people in the Deli or calling me and I said, “Quize’, just
- - they’re busy right now.  We’ll get them - - some more up to you 
in just a second.”  And she would just keep tying up their time. (t. 86).

Ms. Simpson testified that respondent was accommodating the claimant’s work restrictions.  Ms.

Simpson denies that the claimant’s suspension on June 3, 2010, was the product of a lack of work

within her restrictions.  

During cross examination, Ms. Simpson reiterated that the claimant’s suspension was

supposed to have been for three (3) days.  As to the authority to return the claimant to work

without the presence of a Union Steward, Ms. Simpson testified:

We are instructed to have Union representation.  She has 
asked for Union representation. (T. 88).

Ms. Simpson note that at the time the claimant was suspended - - adverse action, Mr. John 

Wymer, the store Union, was called back.  

Ms. Simpson acknowledged that is possible that on some days after May 28, 2010, the

claimant would come to work with both her knees wrapped.  The testimony of Ms. Simpson
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reflects that by the time she learned that the claimant was asserting a left knee injury from the May

28, 2010, accident, the claim was being handled by the third party administrator of the workers’

compensation program- - Sedgwick Claims Management.  

Ms. Simpson acknowledged that she instructed the claimant to go on home.  Ms. Simpson

elaborated on the afore:

I was making it clear that she needed to bring her paper-
work back, because we were having issues on getting the paper-
work back.  Now, I can’t tell you what she was scheduled to do 
that day or if she was working that day.  I was trying to make it 
clear that I needed the paperwork back after she went to the 
doctors, because I didn’t have it. (T. 91-92).

Ms. Simpson maintains that respondent-employer “always had light duty status” positions 

available.  Ms. Simpson’s testimony reflects that the inability to return the claimant to work on

June 15, 2010, was based on a lack of paperwork rather than the limitations imposed on the

claimant’s work activities.  Regarding the June 10, 2010, work restrictions of the claimant, Ms.

Simpson testified:

I didn’t get all of her paperwork immediately after she would
go to the doctors; that’s what this is about. (T. 92).

Ms. Simpson further testified:

I can’t tell you whether she went home that day or not.
This is about following instructions. (T. 94).

The testimony of Ms. Simpson reflects that while she reviewed the parking lot video of the

claimant’s May 28, 2010, incident, which disclosed the claimant pulling up on the right side

evidencing the right knee injury, the claimant did not fall.  Ms. Simpson testified, regarding the

afore actions of the claimant:
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She was running towards the carts, and then, pulled up on 
her right knee. (T. 98).

Ms. Simpson testified that the claimant’s left knee appeared normal from the video.  

During further examination, the claimant testified that after she was sent home on June 15,

2010, by Ms. Simpson she did not return to work until August 2010.  The testimony of the

claimant reflects regarding the afore:

Ms. - - I think it was either Ms. Kathy Tito, the nurse
with Sedgwick, and she called and told me that she was going to 
make arrangements to place me on light duty with Kroger.  And 
they were trying to work on getting me back to work as soon as
possible.

And I think around August - - yes, around August.  I want
to say August the 30th or 31st, or somewhere around that timeframe,
I think, is when I had gone back. (T. 100-101).

The testimony of the claimant reflects that when she returned to work she was placed in the break

room doing markdowns and shucking corn.  

The testimony of the claimant reflects that she was placed on the U-Scan approximately a

month before her employment was terminated on November 29, 2010.  The claimant elaborated

regarding the circumstances surrounding the termination of her employment with respondent:

On November the 27th - - well, actually November 20th, my
supervisor, Ms. Cora, had cursed me out in front of the security guard,
Marcus, and in front of one of the other employees, Anderson Lewis.
She cursed me out on November 20th.   And I didn’t say anything to 
her.  And I had told Ms. Simpson once before that Ms. Cora cursed 
me out in the restroom, and Ms. Simpson, you know, she just kind of
chuckled it off.  But she cursed me out before a long time ago in the
restroom.  And then, on November 20th , she cursed me out again, and
Marcus and Anderson was trying to take up for me.  They were like,
“You don’t need to talk to her like that; she’s a grown woman,” you 
know.  And Ms. Cora was like, “I don’t care if she is grown, you know,
I will tell her what to do,” and la-de-da, la-de-de.  So, anyway I didn’t
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say anything.  I let that slide, you know, I just said a little prayer about
it.  And on November - - well, before the week that Kroger terminated
me, they called in some Mexican guys to work on the cameras, and 
they were working on the cameras right above where Kroger had
me stationed at to work, and they were working on all these cameras, 
right above me at the U-Scan.  And that following week, which was
the Saturday after November the 20th - - November the 20th was a 
Saturday - - one of the people who had come through the Check Stand
1, he came through - - a black guy came through, and he was asking 
a bunch of questions, and he was asking me how long hid I worked 
with Kroger and stuff.  And I didn’t know who this guy was, and
Anderson Lewis told me who the guy was.  He told me that he was 
the Loss and Prevention guy.  He told me that’s who that was that just
came through my lane asking me all these questions.  And so, I looked
and I saw this guy walk out with Ms. Cora laughing and grinning and
talking, you know, as if they where having a great time together.  So
they walked out the exit door.  And so, the following Saturday, 
November 27th, Ms. Cora come over to the U-Scan again, and I’m
sitting there, you know, doing my job, greeting customers, waiving,
you know, talking to the customers as they’re coming through and 
whatnot.  And she comes over again with her attitude towards me, 
you know, and wants to curse me out, you know, and set me out and 
say condescending, derogatory things to me.  I said to Ms. Cora, I said,
“Look Ms. Cora, you and I are both adults.  Okay.  I’m grown, you’re
grown.”  I said, “You’re a supervisor, I’m the employee.  There’s 
no need and no reason for you to talk to me like this.”  Okay.  Before 
I could say anything else or walk away from her, she hits me with a 
closed fist to my face on this side, and I have a scar here; but she hits
me in my face.  Okay.  And the side of the tracks that I grew up on 
and somebody hits you in your face with a closed fist, that’s automatic,
you going into self-defense.  So, I went into self-defense mode.  And
when she hit me in the face, I went into self-defense mode.  I tried to
grab her, and when I grabbed her, we came down; my body hit the 
concrete floor.  She’s on top of me, and we’re down on the flood head-
locked.  And then, I guess that’s when Mr. Fletcher or somebody - - she 
started screaming - - she started screaming, “She’s trying to bite me.  
She’s trying to bite me in my face.  She’s trying to bite me.”  I hear her 
saying that, and the way she was saying it, it was as if that whole 
scenario was a set-up to me, because it was as if she was calling the
manager saying, “She’s trying to bite me.  She’s trying to bite me.
Come get her.  Come get her.  She’s trying to bite me.”  So anyway,
they pulled her out of the headlock, because we were both headlocked
on the floor.  And so, from that point after that incident happened, I
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needed to use - - I was on the floor for a while.  I sat on the floor for
a while, because, you know, I was hurting.  But I did ask Mr. Fletcher
if I could use the restroom.  He told me, “No.” he wanted both Cora 
and me to leave the premises of Kroger.  And so, I said, “Well, I 
need to get an incident report.”  So, I called the police.  And I 
waited out - - he told me he wanted me off of their premises; so, 
they told - - they escorted me out the door.  Cora had already left 
the premises.  She got in her car and left.  I waited outside on the
parking lot for the police to come, and they did a report.  And 
when this happened, when Cora - - when this happened, the incident
happened, there was nobody up there around in the area.  And two 
or three days later when I called and talked to my manager, Mr.
Clint Morrow, and I asked him, I said - - no, he told me that - - he
says to me, “I saw what happened on the video.”  He said, “The 
video shows real good what happened,” is what he said to me over
the phone.  And so, I’m like, “Well, you saw her hit me in my face,
right?”  And so, he’s like, “Well, I can’t say anything.  I can’t discuss
your case, because it’s under further investigation.”  So, he didn’t
say anything else to me about that.  But we did eventually try to get
the video, and from what the prosecuting attorney has told me is that
they - - the video was edited; for some reason, the video shows the 
ceiling.  It doesn’t show Ms. Cora hitting me in my face.  It shows the
top of the ceiling, which led me to believe that the Mexican guys that
was in there working on the cameras, somehow, they aimed the videos
toward the ceiling to conceal what they were trying to set me up, and
I just believe it was all a part of a conspiracy thing. (T. 101-105).

Claimant denies that she was the aggressor in the November 2010 altercation noting that she was

on medical light duty with a messed up knees.  Further the claimant denies ever using profanity

during the entire three and one-half (3 ½) years of her employment with respondent-employer.  

The testimony of Dr. Eric Gordon was obtained by deposition on January 19, 2011, and

included in the record as Joint Exhibit #1.  Dr. Gordon obtained a B.A. from the University of

Arkansas in psychology, and later graduated from UAMS in Little Rock with a M.D. degree, and

did an orthopedic residency training at UAMS as well.  Dr. Gordon did a sports medicine

fellowship in Los Angeles, California, and has been in private practice in the state of Arkansas for
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approximately four and one-half (4 ½) years.  Dr. Gordon is board certified in orthopedic surgery

from the American Board of Orthopedic Surgeons, and is employed at Arkansas Specialty

Orthopedics.

The testimony of Dr. Gordon reflects that he first examined the claimant on June 2, 2010. 

Regarding the history that he obtained from the claimant at the time of the initial visit, Dr. Gordon

testified:

Well, mainly, how she injured her knee.  She described that
she’d hurt it on May 28th, a few days before, and was trying to help
a customer in the parking lot and I think she saw a cart running away
or was about to hit a car or something and went to try to stop it, and 
that’s when she hurt her knee. (JX #1, p. 5).

Dr. Gordon testified the he examined the claimant’s right knee for range of motion, stability,

strength, and tenderness.  Regarding any complaints registered by the claimant about her left knee

during the June 2, 2010, visit, Dr. Gordon testified:

She did mention the left knee, but it was more in passing.  I
think at that point, the right knee was her bigger problem, what we
were seeing her for. (JX. #1, p. 6).

Dr. Gordon further testified regarding the claimant’s left knee complaints:

Well, I don’t recall her exact words, but she was having to 
put more pressure on her left knee because her right one was hurting
her and so she mentioned that it was sore as well. (JX #1, p. 6).

Dr. Gordon did not examine the claimant’s left knee during the initial June 2, 2010, visit.  With 

respect to the results of the claimant’s right knee examination, Dr. Gordon testified:

Yes, ma’am.  Well, her examination found that she had some
swelling and an effusion to the knee, which was some swelling inside
the knee.  She was tender around the knee, both around the top of it, 
around the inside portion of it.  And her knee was very stiff.  She had
lost some motion.  She was guarding, and then she had pain if you
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tried to move it during normal range of motion. (JX #1, p. 6-7).

The findings of Dr. Gordon were consistent with the mechanism of the injury as described by the

claimant.  Dr. Gordon recommended an MRI of the claimant’s right knee, which when performed

disclosed a tear of her meniscus and her ACL, as well as a fracture.  Dr. Gordon testified regarding

the fracture:

It was upper tibial plateau, which occasionally we’ll
see in a combination with an ACL injury. (T. 7).

Regarding the “pop” the claimant described hearing at the time of her May 28, 2010, right knee 

injury, Dr. Gordon offered:

Well, I suspect that was probably her ACL tearing.  Often-
times, people with an ACL tear will hear it pop or tear. (T. 7).

The testimony of Dr. Gordon reflect, regarding treatment recommendation for the claimant’s right 

knee complaint:

Well, I recommended an initial period of just rest and 
time for healing.  The fracture she had was small and that could
heal on its own.  In addition, when the knee is swollen and 
inflamed, we need to wait for surgery anyway to let that improve 
and let her range of motion improve.  But, then, I recommended 
I would proceed with surgery to address her meniscus tear and to
reconstruct the ACL. (JX #1, p. 8).

Dr. Gordon testified that the claimant’s right knee MRI confirmed the presence of internal 

derangement.  Dr. Gordon imposed restriction of the claimant’s work activities, to include limited

standing and walking of 15 to 20 minutes per day, noting that desk-type work was recommended.

Dr. Gordon was questioned regarding the patient history document completed by the

claimant at the time of the initial June 2, 2010, visit.  As to whether he reviewed the document

with the claimant, Dr. Gordon testified:
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Well, not necessarily with her.  I normally will look over
over this and get an idea, and then I go in and answer my questions
like I don’t know anything and let her tell me the story again.  If I 
have any specific questions when I review this, then, normally, I
will ask her about it. (JX. #1, p. 10).

Dr. Gordon testified that the claimant’s patient’s history and verbal history were consistent.  The 

testimony of Dr. Gordon reflects regarding the claimant’s pain drawing:

This pain drawing should have been done on the 2nd when
she came in.  If it’s with these other forms, because I have to check
our computer, but she - - I think she’s got a separate form similar to 
this for her left knee that she filled out when she came in for examination
of that one. 

Yeah, I mean, this is the posterior aspect of the left leg right 
here.   This wold be the front of the right leg. (JX. #1, p. 10-11).

Dr. Gordon further testified regarding the claimant’s indication of pain in the left knee on June 2, 

2010, and the area were left knee surgery was ultimately performed:

Well, I mean, not exactly.  I mean, this isn’t a two-dimensional
drawing.  She’s a three dimensional person.  So she’s, you know, 
shaded on the back of the left knee there whereas when we saw her 
later on for it, the pain is more in the front and on the side.  And, of
course, there’s no side on the drawing, but - - (JX. #1, p. 11).

Dr. Gordon acknowledged that the claimant was indicating on June 2, 2010, that she was 

having some problems with her left knee.   Dr. Gordon further testified:

No.  My note on June 2nd doesn’t say anything about her left
knee pain.  So it doesn’t indicate anything. (JX #1, p. 11).

Dr. Gordon testified that while he did recall the claimant making some complaints about her left

knee pain during her first visit, June 2, 2010, he does not recall such complaints during the second

visit of June 16, 2010.  The testimony of Dr. Gordon reflects that on June 16, 2010, he got the

results of the right knee MRI back and discussed them with the claimant.  
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Dr. Gordon testified regarding his procedure for obtaining approval for a surgical

procedure from the workers’ compensation carrier:

Well, my procedure is to document my findings and plan
a procedure and then have my nurse make the arrangements. (JX #1, p. 12).

Approval was obtained and surgery was performed on the claimant’s right knee on July 8, 2010.  

Dr. Gordon testified regarding the afore procedure:

We did an ACL reconstruction with an Achilles allograft
and we did a partial medial meniscectomy.  I actually discovered 
yesterday that my op report is wrong.  Because we got a new MRI
of her knee, and so I was looking at it, and it looked like she had 
part of her medial meniscus taken out.  So I went back and looked
at her original surgery photos.  That’s when I realized I’d dictated
this incorrectly.  So instead of lateral, the pre-op diagnosis should
have been right knee medial meniscus tear and the procedure, a 
right knee arthroscopy, partial medial meniscectomy.  (JX #1, p. 12-13).

The purpose of the procedure was to return stability to claimant’s right knee.  Following the July 

8, 2010, right knee surgery a period of physical therapy was recommended for the claimant.  

Regarding the claimant’s progress following surgery with physical therapy, Dr. Gordon testified:

I think she made appropriate improvement.  Therapy is very
important after having an ACL reconstruction.  It’s a pretty big surgery
even though we do it on an outpatient basis.  So it does take a lot of 
work to get back to just regular standing and walking and that sort of
thing.  So she progressed I think appropriately early on. (JX #1, p. 13).

The claimant was seen by Dr Gordon on August 18, 2010, for complaints relative to her

left knee.  Dr. Gordon acknowledged that he had seen a progression of the claimant’s symptoms

with her left knee at that point:

Yeah.  I think it had gotten worse.  Her right knee had gotten
better.  And sometimes when people complain of pain in the opposite
knee from the main one they injured, you will attribute it to the 
overuse because they’re having to use crutches per se, you know, and 
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- - to favor their bad knee.  And so, sometimes, people will have some 
soreness that will tend to get better once they get off crutches and start
to put more weight on her right leg.  But I wasn’t seeing that.  In 
fact, her left knee continued to bother her. (JX. 1, p. 14).

Regarding the continuing complaints in the left knee on August 18, 2010, Dr. Gordon’s testimony 

reflects:  

Well, I don’t know if I would necessarily say they were 
additional, but they were just - - she reported some grinding in her
knee and pain and she was tender along the joint line. (JX #1, p. 14).

Dr. Gordon testified regarding the basis of the grinding in the claimant’s left knee:

Yes.  Eventually, we ordered an MRI to work her up further
because, again, I thought she had internal derangement of the knee, 
and it showed she had a lateral meniscus tear. (JX #1, p. 15).

Dr. Gordon confirmed that the lateral meniscus tear in the claimant’s left knee was similar to the 

meniscus tear that was in the claimant’s right knee.  Additionally, Dr. Gordon testified that the

meniscus tear in the claimant’s left knee was consistent with the mechanism of the injury that the

claimant described as having occurred on May 28, 2010:

Yes, it very well could have happened then. (JX #1, p. 15).

The testimony of Dr. Gordon further reflects regarding the treatment measures for the claimant’s

left knee complaints:

Well, a treatment plan basically is to live with it, take pain
medication and get by.  But the problem with the meniscus tear is it
won’t heal on its own.  In general, people will continue to have pain 
with it.  So we decided to scope it and trim the torn part out. (JX #1, p. 15).

In comparing the size of the tear in the left knee to that in the right knee, Dr. Gordon testified:

Oh, that’s hard to say, and, actually, I have to go back and 
look at the surgical photos to really see.  I do think she had a significant
tear there on both sides, whether one was necessarily bigger than the 
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other, it’s hard to say.  It would be hard to quantify. (JX. #1, p. 15-16).

Questioned regarding his opinion in the delay in more pronounced symptoms in the left knee as 

compared to the right knee, Dr. Gordon offered:

Not really.  You know, she complained about it early on and
I attributed it, like I said, to favoring or putting more weight on that
side, and, you know, I think sometimes the right knee would start to 
feel better and then she’s not having as much distraction or pain from
that knee, so, then, more of the focus can go on the left knee.  I think
that could have been it.  And, then, just the fact that it continued on 
for several months, she kept asking me about it. (JX #1, p. 16).

Regarding the August 24, 2010, left knee MRI reference to blunt trauma, Dr. Gordon was asked if 

running would be considered blunt trauma:

No.  Honestly, I wouldn’t call it blunt trauma.  I’m not sure
where they got their history.  Probably from - - I don’t know.  But, 
anyway, no, I wouldn’t call it blunt trauma.  Blunt trauma I think is 
like getting hit with a bat or some kind of object that’s not sharp. 
(JX. #1, p. 16).

Dr. Gordon testified that he did not form an opinion that the claimant’s left knee problem was the 

product of an object hitting/striking the knee:

No.  I didn’t think so.  I thought it was probably from a change 
in position.  I mean, normally, a meniscus tear occurs with a twisting
type injury to the knee where someone twists or turns and the meniscus 
can get caught kind of between the bones and then tear.  It’s normally 
not from a direct blow. (JX #1, p. 17).

Dr. Gordon testified regarding his contact with respondents regarding the treatment of the

claimant’s left knee as a workers’ compensation injury:

Yeah.  In fact, I believe - - I don’t remember the dates or when
we did it exactly, but I remember having my nurse ask if we could 
look at her left knee and were told no, we were seeing her for her right
knee.  That was the knee that was approved. (JX #1, p. 17).
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Surgery was performed on the claimant’s left knee on September 2, 2010, while the claimant was 

still in her healing period from the July 8, 2010, right knee surgery.  Dr. Gordon offered regarding 

the claimant’s healing period for the September 2, 2010, left knee surgery:

Well, I don’t think it necessarily extended it because an ACL
takes a long time to get over anyway, I mean, normally six months.
So I don’t think that necessarily extended it because it was already 
long to start with. (JX #1, p. 18).

At the time of the January 19, 2011, deposition, Dr. Gordon was still treating the claimant

for the right knee injury, having seen her on January 18, 2011.  The testimony of Dr. Gordon

reflects, regarding the January 18, 2011, examination of the claimant’s right knee:

Well, the examination shows that her range of motion is better.
She doesn’t have any swelling.  Her strength is getting better.  She 
still has some diffuse tenderness about her knee that she reports, but,
otherwise, I think her knee exam findings are progressing and 
improving.

No.  I would - - I released her to full regular duties as of 
yesterday to see if she can do it.  Now, whether she can or not, you
know, we’ll see.  I think her range of motion and strength look 
adequate, but, sometimes, it’s hard for me to tell in a ten-minute
office exam how she’ll do for an eight-hour work day. (JX #1, p. 18-19).

Dr. Gordon did not release the claimant relative to her left knee on January 18, 2011, noting that 

the left knee was not even address during the visit.  Dr. Gordon testified that the claimant was still 

complaint of pain regarding the left knee, and he wants to do another MRI of the knee.

Dr. Gordon has not assessed an impairment relative to the claimant’s right knee, 

explaining:

It’s not quite time yet.  She will have some permanent 
impairment.  But I think it’s a little too early.  I wanted to let her
go back to regular duties and see how she did.  I plan to check her
back again in another four weeks to re-evaluate and then go from 
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there, but she may be ready for release at that point.  If she can’t get
back to regular duties or feels that she still has some restrictions in
regards to the right knee, we may need to obtain a functional capacity
evaluation, a more - - a longer test that the therapist can do with her to
really determine what she can and can’t to. (JX #1, p. 19-20).

During cross-examination, Dr. Gordon was questioned regarding the drawing which

indicated a problem with the front of the right knee and back of the left knee.  Dr. Gordon

concluded that the document was prepared during the claimant’s initial visit of June 2, 2010.  The

testimony of Dr. Gordon reflects:

Well, the main focus of her first visit was her right knee.  
Now, could she have gotten it confused?  Sure.  And I think some
people would look at this and not really realize that this is the front
of a person and this is the back of a person. 

But she did draw on the left leg there.  Now, in the front of 
the note, there’s a side where they circle, and this one obviously - - 
this one does have a date, but which side is involved, and she circled
the right.  She didn’t circle left. (JX #1, p. 22-23).

Dr. Gordon was questions regarding an entry in the August 18, 2010, office note which reflects, 

“Pain started about same time as when she hurt her right knee, although, she’s not really sure what 

she did to it.”  Regarding the absences of left knee pain in the notations in the records of 

subsequent visits of the claimant between June 2, 2010, and August 18, 2010, Dr. Gordon 

testified:

That’s right.  There’s no notation of it. I do remember her 
complaining of it, though, and I don’t know if we have phone records,
but, see, I remember having my nurse call and ask her if we could see
her for her left knee and we were told no.  That’s why I never documented
anything on it or made any reference to it. (JX #1, p. 24).

Dr. Gordon acknowledged performing the procedure on the claimant’s left knee on

September 2, 2010.  On September 24, 2010, the claimant returned to Dr. Gordon to clear up
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some of the medical records.  Specifically, the claimant relayed that while she did not remember

exactly hurting the left knee at the same time as her right knee, the left knee could have been

overlooked.   The October 12, 2010, office note regarding the claimant reflects, “In discussing her

original injuries, she does believe that she injured her left knee during the original work-related

incident.”. (JX #1, p. 25).

Dr. Gordon confirmed that he did not treat the claimant’s left knee at all before August 18,

2010.  Dr. Gordon acknowledged that there was nothing documented regarding the claimant’s left

knee complaint prior to August 18, 2010, except the June 2, 2010, drawing.  Dr. Gordon testified

that it is not his regular practice when taking a history of a patient to make notation of any

complaint that a patient is making, particularly when it is within the realm of his specialty:

Not always.  I mean, like I said, a lot of people will 
complain of pain in the opposite knee if they’re favoring an 
injured knee, you know, you have someone on crutches who
can’t walk on a leg or something like that, a lot of times, they’ll
have some aches in the other leg that will tend to pass. 
(JX #1, p. 25-26).

Dr. Gordon elaborated on the nature of a meniscus tear in addressing the difference in 

nature of the claimant’s complaints regarding the left knee as compared to the right knee:

Well, it’s a meniscus tear.  Now, a meniscus tear is significant
in that it requires surgery to get over most of the time.  The difference 
is on the right knee, she had several other injuries.  She had a fracture
of her tibial plateau.  She had a tear of her anterior cruciate ligament,
which is a big injury.  And so, in comparison, if you compare meniscus
tear to meniscus tear, sure, both of those are maybe equal, but when you 
add the ACL tear plus a fracture to the other side, then that makes that
knee injury much worse. (JX #1, p. 26-27).

Dr. Gordon acknowledged that there are lots of ways to tear a meniscus:

Normally, there is kind of - - normally, it’s a twisting type 
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of injury.  Now, normally, people are a little younger, it takes a 
pretty good injury, like a quick twist when you’re playing football
or basketball, to tear it.  As you get a little bit older, and, then, 
sometimes, you can tear it easier.  I’ve had older people in 
their 60s and 70s tear their meniscus just getting out of their 
car.  They turn to plant their leg to get out of the car and tear 
their meniscus. So you can either have an acute mechanism 
where the knee twists or buckles on you or, sometimes, it can 
be more of a wear and tear kind of thing where you have a 
small injury or incident, just catches it wrong, and it tears.  
(JX #1, p. 30-31).

The testimony of Dr. Gordon further reflects:

That’s right.  You look at it and see that it’s torn.  Now, 
if it’s a nice clean tear, sometimes, you can tell this is definitely
trauma, but there’s often tears that are a complex tear which is 
a multi-plantar (phonetic) tear where it’s torn in multiple plains 
that can occur from an injury or it can be more of a wear and tear 
kind  of thing.  So you can’t get a definitive answer in that sort. 

With Ms. Walsh, it was not a clean tear so it could have
been either. (JX #1, p. 31).

The testimony of Dr. Gordon reflects that he noted swelling in the claimant’s left knee 

during the August 18, 2010, visit.  As to whether there was swelling in the left knee during the 

previous three (3) months of treatment of the right knee, Dr. Gordon testified candidly:

I don’t have any way of know that.  I never looked at that
knee. (JX #1, p. 32).

Dr. Gordon’s testimony reflects regarding further medical treatment with respect to the claimant’s 

left knee:

Yeah.  Well, that’s pending.  I’d ordered and MRI of her
left knee when I saw her last or, well, before yesterday, and, then,
that left knee apparently is no longer covered, because she lost 
medical insurance, and so she was - - we got the MRI of the right 
knee yesterday, but we were not able to get one on the left knee. 
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Because she’s still having some pain in it so I wanted to re-evaluate
it, make sure she didn’t have any additional injury. (JX #1, p. 32).

During further direct examination, Dr. Gordon confirmed the contents of a September 24,

2010, office note, in which he wrote, “In addition, I would note that Quize did ask me to see her

for her left knee shortly after she started seeing me.” 

The medical in the record reflects the presence of a May 29, 2010, Medcor On-Line

narrative regarding the claimant’s reporting of the May 28, 2010, work-related incident.  While the

report recites four (4) separate contacts by the claimant, neither reflects complaints regarding the

claimant’s left knee.  The afore reflect one contact by the claimant on May 28, 2010, and three (3)

contacts by the claimant on May 29, 2010. (RX #1, p. 2).

The claimant was seen at the emergency room of Baptist Health Medical Center - Little

Rock on May 29, 2010.  The records of the afore visit reflect that the claimant relayed a history of

the May 28, 2010, work-related incident and a resulting complaint of right knee injury.  The

claimant was referred to the workers’ compensation clinic at the time of her discharge for the

emergency room. (RX #1, p. 3-8).

On June 1, 2010, the claimant was seen at Concentra Health Center by Dr. John H.

Adametz, Jr., in accordance with the discharge report from Baptist Health Medical Center.  The

report of the June 1, 2010, Concentra visit of the claimant reflects, in pertinent part:

CHIEF COMPLAINT:
Patient is a 43 year old female employee of Kroger-Cantrell who
complains about her Leg which was injure on 5/28/2010.

PATIENT STATEMENT:
Patient states: “I was trying to grab a runaway cart that was hitting
customers cars.  My knee popped and snapped.”
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HISTORY OF PRESENT ILLNESS:
The pain began immediately.  The pain is located on right knee.
The pain is described as sharp.  Pain intensity level: 10/10.  The
pain did not radiate.  The symptoms are exacerbated by movement
or pressure.  Associated limited movement, stiffness and swelling.
Denies paresthesias, sensory loss, redness and bruising.  She feels
the pattern of symptoms is no better.  Current treatment: Prior 
treatment by ER physician, right knee x-ray: No evidence of dislocation.
No fracture seen.  Negative., elevation, crutches, Flurbiprofen 100 mg
(Generic Ansaid) and Acetaminophen 500 mg/Hydrocodone 5 mg
(Generic Vicodin), ice and knee immobilizer with no improvement.

*       *       *

MUSCULOSKELETAL:
Right Knee: No ecchymosis.  No erythema.  Foot sensation intact.
Decreased passive Range of Motion: Extension: 180 degrees with 
pain and flexion: 90 degrees with pain severe pain on motion. Swelling
moderate tenderness anteriorly. (RX #1, p. 8).

The claimant’s injury was assessed as a knee strain for which medication was prescribed along with

physical therapy.

On June 2, 2010, the claimant was evaluated by Dr. Eric H. Gordon, an orthopedic

surgeon, at Arkansas Specialty Orthopaedics.  The claimant completed a Patient History at the

time of the June 2, 2010, visit to Dr. Gordon.  The Patient History reflects in response to the

question”If both, which side worse?” the right. (CX #1, p. 3).  Further, a Pain Drawing Grid

Assessment, which is a part of the Patient History, contains a drawing indicating pain/problem with

both the right knee and the left knee. (CX #1, p. 7).  Dr. Gordon was questioned extensively

during his January 19, 2011, deposition regarding his assessment of the claimant’s injury, as well as

the treatment provided. (JX #1).

The evidence in the record reflects the presence of a hand written statement of co-worker

of the claimant, Tamika Popser, regarding her observation of an encounter by the claimant with
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Ms. Karen Simpson, on June 3, 2010. (CX #3).  The claimant was on light duty at the time she

was directed to clock out by Ms. Simpson.  

Additionally, the record reflects the presence of a June 15, 2010, hand-written statement of

Ms. Simpson directing the claimant to remain off work until she goes to the doctor.  (CX #2).  A

Physician Activity Status Report from Concentra Health Centers relative to the claimant reflects, in

pertinent part:

Modified Activity - Referred, but returning for follow-up visit
Restrictive Activity (in effect until next physician visit):
Return to work on 06/10/2010 with the following restrictions
No squatting and/or kneeling
Must wear BRACE
Must use crutches 100 % of the time
Should be sitting 85 % of the time
No climbing stairs or ladders
Limited use of RIGHT LEG

Remarks: PT REFERRED TO ORTHO. 6/15/2010 PT may use
     scooter at work or wheelchair. (CX #4).

The afore document reflect that if was faxed from Concentra Health Centers on June 15, 2010, at

15:40 (3:40 p.m.).

The claimant underwent surgery under the care of Dr. Gordon relative to her left knee on

September 2, 2010.  Dr. Gordon commenced providing medical treatment to the claimant with

regard to the left knee complaint on August 18, 2010.  The bills incurred in the treatment of the

claimant’s left injury, to include diagnostic studies, physical therapy, as well as the surgery are

included in the record. (CX #5).

Finally, the record reflects the presence of the payment record of indemnity benefits made

by respondent relative to the claimant’s right knee injury. (RX #2).  The record also contains
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copies of checks of indemnity benefits made payable to the claimant with regard to the

acknowledged right knee injury. (CX #1, p. 33-40).

After a thorough consideration of all of the evidence in this record, to include the testimony

of the witnesses, review of the medical reports and other documentary evidence, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on May 28, 2010, during which time the 

claimant earned wages sufficient to entitle her to workers’ compensation benefits of

$306.00/$230.00, for temporary total/permanent partial disability based on an average weekly

wage of $458.46.

3. On May 28,2010, the claimant sustained an injury to her right knee within the 

course and scope of her employment, which rendered her temporarily totally disabled for the

period commencing June 3, 2010 through June 10, 2010; June 15, 2010 to July 15, 2010; and

August 19, 2010 through September 24, 2010, in addition to prior periods of total incapacity for

which the claimant has been paid.   

4. On May 28, 2010, the claimant sustained an injury to her left knee arising out of 

and in the course of her employment.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the May 28, 2010, injury to the claimant’s right knee.  

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the May 28, 2010, injury to the claimant’s left knee.
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7. The respondent has controverted the payment of all benefits growing out of the 

claimant’s May 28, 2010, left knee injury; and the payment of the temporary total disability

benefits for the periods of total incapacitation recited in Finding # 3, growing out of the claimant’s

right knee injury.    

CONCLUSIONS

The compensability of the clamant’s May 28, 2010, right knee injury in the employment of

respondent is not disputed.  The claimant asserts that she is entitled to additional temporary total

disability benefits as a result of the right knee injury, and that the respondent has controvert the

unpaid indemnity benefits.  Further, the claimant contends that she also suffered an injury to her

left knee in the May 28, 2010, work-related accident, which required medical treatment and

resulted in a period of total incapacitation concurrent with her right knee.  Claimant seeks the afore

benefits as well as controverted attorney fees.  

Respondent denies that the claimant sustained an injury to her left knee in the May 28,

2010, work-related accident.  Further, respondent deny that the claimant is entitled to temporary

total disability benefits in connection with the compensable right knee injury for the period June 3,

2010 through July 24, 2010, because of misconduct.  Finally, respondent contends that the

claimant has been paid all appropriate benefits in connection with the compensable right knee

injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability of Left Knee Injury



43

As noted above, the compensability of the claimant’s May 28, 2010, right knee injury is not

disputed.  The claimant asserts that at the time of the May 28, 2010, work-related incident giving

rise to the compensable right knee injury she also suffered an injury to her left knee for which

respondent is liable.

In order to establish a compensable injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002), must be established: 1) proof

by a preponderance of the evidence of an injury arising out of and in the course of employment; 2)

proof by a preponderance of the evidence that the injury caused internal or external physical harm

to the body which required medical services or resulted in disability or death; 3) medial evidence

supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and 4) proof by a preponderance of the evidence that the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  Mikel v. Engineered Specialty Plastic,

56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant has satisfied the requirements of Ark. Code Ann. §11-9-102 (4)(A)(i)

establishing that she sustained an injury to her left knee on May 28, 2010, within the course and

scope of her employment. While there was testimony that the claimant suffered complaints to both

knees prior to the May 28, 2010, work-related accident, there is no medical or documented

evidence in the record evidencing that the claimant sought or obtained medical treatment for either

knee prior to May 28, 2010. 

On May 28, 2010, the claimant was attempting to retrieve a run-away shopping cart when

she suffered the injury which serves as the basis for the present claim.  A video of the claimant’s

actions on the parking lot of respondent disclosed the point at which the claimant’s injury was
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sustained.  The claimant experienced a pop in her right knee with a corresponding onset of pain in

the extremity.  It is undisputed that the injuries to the claimant’s right knee were more severe than

that later diagnosed in the left knee.  Indeed the medical and documentary evidence reflects that

the claimant focused on the right knee immediately following the accident.  Nevertheless, the

evidence preponderates that when the claimant provided an Patient History at the time she was

initially seen by an orthopedic surgeon on June 2, 2010, she registered and documented complaints

regarding the left knee as well which she attributed to the May 28, 2010, accident.  Further, the

treating orthopedic surgeon, Dr. Eric Gordon, credibly testified of the claimant’s initial complaints

regarding the left knee prior to August 18, 2010.  Dr. Gordon also testified of an unsuccessful

effort by his office to obtain approval from respondent to treat the claimant’s left knee.  

An MRI of the claimant’s left knee disclosed objective finding of injury in the knee for

which surgery was performed on September 2, 2010.  At the time of the afore surgery the claimant

was still within her healing period and totally incapacitated from the July 8, 2010, right knee

surgery.  The respondent has controverted the compensability of the claimant’s May 28, 2010, left

knee injury in its entirety.

Temporary Total Disability

The injuries suffered by the claimant on May 28, 2010, were to her knees, and, as are

scheduled injuries pursuant to Ark. Code Ann. §11-9-521.  An employee who has suffered a

scheduled injury is to receive temporary total or temporary partial disability benefits during his

healing period or until he returns to work.  Wheeler Construction Co. v. Armstrong, 73 Ark. App.

146, 41 S.W.3d 822 (2001).  The healing period is defined “as that period for healing of an injury

resulting from an accident”.  Ark. Code Ann. §11-9-102 (12).  The healing period is that period for
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healing of an injury which continues until the claimant is as far restored as the permanent character

of the injury will permit.

In the instant claim, the claimant sustained compensable injuries to both knees on May 28,

2010.  Claimant first obtained medical treatment on May 29, 2010, and was released to restricted

duty on June 2, 2010.  On June 3, 2010, while on restricted duty as a result of her compensable

injuries, the claimant was directed to clock out from work by her supervisor.  The claimant was not

allowed to return to work until June 11, 2010.  Respondent asserts that the claimant was removed

from work due to misconduct which amounted to refusal of suitable employment.

The evidence disclosed that the claimant was directed to go to the break room by her

supervisor, Ms. Karen Simpson, on June 3, 2010.  When Ms. Simpson arrived at the break room

she questioned why the claimant did not have her right leg elevated pursuant to the claimant’s

medical restriction.  The statement of a disinterested employee of respondent, Tamika Prosper,

who was present in the break room at the time of the encounter corroborates the testimony of the

claimant.(CX. #3).  The evidence reflects that the discussion grew heated and the volume of

conversation grew louder.  Finally, the claimant was directed to clock out.  Ms. Simpson

acknowledged that the length of the suspension was only supposed to be two to three days,

however due to the unavailability of a union representative, it extended until June 10, 2010.  The

events and circumstances surrounding the encounter between the claimant and her supervisor on

June 3, 2010, are distinguishable from those in Tyson Poultry, Inc. v. Narvaiz, 2010 Ark App. 842. 

While in Narvaiz there is no dispute that the claimant cursed his supervisor, in the instant claim, the

evidence disclosed that the claimant’s attempt to provide an explanation as to why her right leg

was not elevated progressed into heated discussion when she took exception to the tone in the
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voice of her supervisor.  There was no showing of profanity, but only a recognition of the need to

defuse a heated situation on the part of the head of Risk Management, who was on the telephone

with the supervisor at the time of the encounter.  

The evidence preponderates that on June 15, 2010, after receiving a fax transmission of

additional restrictions on the claimant employment activities from her treating physician, the

claimant was directed to remain off work by her supervisor.  Respondent concedes that the

claimant is entitled to temporary total disability benefits for the period after her June 2010,

suspension until her receipt of her first unemployment benefit check in July 2010.  The claimant

received her first unemployment check on July 6, 2010, in the amount of $234.00.  Respondent

paid temporary total disability benefits to the claimant from July 15, 2010 through August 18,

2010 and from September 25, 2010 through October 31, 2010.  The claimant received

unemployment compensation benefits from July 6, 2010 through August 17, 2010, resulting in an

overlap of receipt of both temporary total disability and unemployment compensation from July 15,

2010 through August 17, 2010.

Ark. Code Ann. §11-9-506, Limitations on compensation – Recipients of unemployment

benefits, provides:

(b) Provided, however, if a claim for temporary total disability 
is controverted and later determined to be compensable, temporary
total disability shall be payable to an injured employee with respect
to any week for which the injured employee receives unemployment
benefits but only to the extent that the temporary total disability 
otherwise payable exceeds the unemployment benefits.

The claimant’s temporary total disability compensation benefit rate is $306.00, per week.  The

claimant received $234.00, per week in unemployment compensation benefits.   The claimant is
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entitled to the difference between the unemployment compensation benefit rate and the temporary

total disability rate, during the time that she was totally incapacitated and within her healing period

from July 6, 2010 through July 14, 2010.  The claimant was temporarily totally disabled for the

period June 3, 2010 through June 10, 2010, and June 15, 2010 through July 5, 2010, as well as

August 19, 2010, through September 24, 2010.  The respondent has controverted the claimant’s

entitlement to temporary total disability benefits for the afore periods.

Respondent objected to the expanded period beyond July 24, 2010, for which the claimant

sought temporary total disability.  Respondent had possession of the payment records in the claim,

and had furnished the same to the claimant prior to the hearing.  The claimant sought the

expansion after reviewing the furnished payment records.  Ark. Code Ann. §11-9-705 (a)(1),

provides:

In making an investigation or inquiry of conducting a
hearing, the Workers’ Compensation Commission shall not be
bound by technical or statutory rules of evidence or by technical
or formal rules of procedure, except as provided by this chapter,
but may make such investigation or inquiry, or conduct the 
hearing, in a manner as will best ascertain the rights of the parties.

Rejecting the claimant’s claim for temporary total disability benefits for the period covering July

24, 2010 through September 24, 2010, as an issue would have served to delay and piecemeal an

issue for which the parties already had records in place.  In addition to the payment records

respondent had supervisory personnel available to testify.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits as the weekly compensation benefit rate of $306.00, for the periods June 3, 2010 through
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October 31, 2010, as a result of the May 28, 2010, compensable injuries to the claimant’s right

knee and left.  Said sums accrued shall be paid in lump without discount.  Respondent may claim

credit for sums heretofore paid toward the afore obligation as well as the unemployment

compensation benefits received by the claimant during the covered period.

Respondent is further ordered and directed to pay all reasonably necessary and related

medical expenses arising out of and in connection with the treatment of the May 28, 2010,

compensable injuries to the claimant’s left and right knees, pursuant to Ark. Code Ann. §11-9-508

(a).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809 until

paid.

IT IS SO ORDERED.

________________________________________________
ANDREW L. BLOOD
Administrative Law Judge         

 

  


