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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On February 28, 2011, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Danny Warren - the claimant; Donna Lynn Graves; Robert James Naes;

Alex Phillips and Robert Gahr, coupled with medical reports and other documents comprise the

record in this claim.

DISCUSSION
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Danny Allen Warren, with a date of birth of April 27, 1972, is a high school graduate. 

Claimant attended two (2) years of electronic classes at a vocational school and received a

certificate.  The claimant presents a work history of mostly manual labor-type employment.  The

claimant has worked at a Wal-Mart Distribution Center; several mechanic-type jobs; electrical

work; and several jobs as a CNA.  The claimant has worked consistently since reaching adult age.  

The claimant offered that the longest he has gone without working full time is almost a

year and a half.  The afore occurred when the claimant suffered a crush-type injury to his right

foot in approximately 1995/96.  The claimant testified that he fully recovered from the right foot

injury with a 3% disability.  The claimant denies ever having any prior back problems.

The claimant commenced his employment with respondent on April 12, 2010.  Claimant

asserts that he suffered an injury within the course and scope of his employment with respondent

on August 30, 2010.  In describing the mechanics of the injury, which serves as the basis for the

present claim, the testimony of the claimant reflects:

I was about - - close to almost seven hours into my shift,
and I was putting together four-ways, and I went to cut a bundle
of saran wrap for parts, and they shifted and I just reached out 
and grabbed them, and that’s when I felt something pull in my 
back. (T. 21).

The claimant described “four-way”:

It’s a type of steel frame with particle board in the middle
to hang racks on.  They are used for Wal-Mart in the center aisles
to put little thing on. 

Yeah, it’s a type of shelving. (T. 21).

The claimant explained the falling material that he grabbed to prevent from falling to the floor:

It was one of the sides that we had put together.  There 
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was a whole stack of them and they shifted, and I kept them 
from hitting the floor and being damaged? (T. 21).

The claimant estimated the weight of the falling material at close to 150 to 160 pounds.   The

testimony of the claimant reflects that he experienced a sharp pain in his lower back as though he

had pulled a muscle, however he continued working.  Regarding his specific actions immediately

following the incident, the claimant testified:

I grabbed my back, and then, stretched and went back to 
doing my job. (T. 22).

The claimant described all pain complaints growing out of the accident:

No, I just had some sharp pains going down my right leg,
but I thought I pulled a muscle and the best way to care of it is 
usually you stretch them out. (T. 22).

The claimant estimated that he worked forty to fifty minutes longer, after the incident, until he 

finished his shift.  

The testimony of the claimant reflects, regarding any reporting of the injury:

Right after it happened, I finished my eight hours and 
I told Alex that I had to leave because my back was hurting. (T. 22-23).

The claimant added:

I told Robert I hurt my back, and then, I had to leave.  
And then, I told Alex that my back was hurting, and I needed to 
go. (T. 23).

The claimant explained that he rode to work with Alex, and that if he could not stay, then Alex 

could not stay. The claimant is not aware if anyone saw the incident:

No, just everybody’s always bending and stooping; so, 
it’d be hard to notice unless I actually fell in the floor. (T. 23).

The claimant testified that he was working with Lisa Harmon, however added that at the time of
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the incident she had gone to the restroom at the time he was getting ready to start getting more

parts.      

The claimant testified regarding the conversation he had with Alex Phillips, the production

supervisor for the Paragould Plant, on August 30, 2010:

I got him out of his office, and I told him I had to leave.
I said, “I hurt my back,” and I wasn’t feeling good; so, I 
couldn’t finish out the volunteer two hours. 

He said, “Okay,” and hope I get better and “See you 
tomorrow.”

Yeah.  Robert had to help me out of the building? (.)

I was having trouble after I hurt my back probably 
fifteen or twenty minutes after, and it kept getting worse, and 
that’s when I decided to go home. (T. 24).  

The claimant acknowledged that he was aware of the policy of respondent of completing

paperwork

in connection with on-the-job injuries.  The claimant did not complete any paperwork at the time,

explaining:

Well, if I’d pulled a muscle, go home, take a Tylenol, 
stretch out, take a hot bath, and usually that helps. (T. 25).

The testimony of the claimant reflects that he hoped it would get better, and that he had no plans
of 

seeing a doctor when the left work.  Nevertheless, the claimant testified:

And the next morning, I couldn’t hardly get out of bed
and get dressed, I was hurting that bad and I was taken to the 
hospital? (T. 25).

The claimant was seen at the emergency room at Poplar Bluff, Missouri, on September 1, 2010. 



5

The claimant concedes that he did not notify anyone at respondent know that he was going to the

hospital.  The claimant testified that an MRI of his back was performed at Poplar Bluff Regional

Medical Center, and he was referred to his family doctor by emergency hospital personnel.  The

testimony of the claimant reflects that he was not prescribed medication during his emergency

room visit.  At one point the claimant noted that he did not take any over-the-counter pain relief

medicines because he did not have any money; however at another point the claimant offered that

he was taking “Tylenol and Ibuprofen”, over-the-counter medicines.

The claimant asserts that after the emergency room visit he called to talk to somebody

from Paragould because he did not have the telephone number to L.A. Darling in Paragould.  The

claimant worked at the Piggott Plant of respondent.  Claimant explained that the Paragould plant

is over the operations of the Piggott Plant.  The claimant maintains that he talked with a female in

Human Resources at the time of the telephone call.  The claimant asserts that the individual

relayed that they would take care of it, and thanked him for letting them know.  The claimant

testified that the day of his conversation with personnel at the Paragould Plant was September 1,

2010, after he returned from the emergency room.

The claimant testified that he did not work from September 1, 2010 through September 7,

2010.  The claimant offered that during the afore time period he was seeing doctors and trying to

get set up with a specialist because his back kept hurting.  The claimant was seen by Dr. Kemp

following the emergency room visit.  The claimant concedes that there was a gap between the

emergency room visit of September 1, 2010, and his first visit with Dr. Kemp on September 7,

2010.  The claimant testified that during the afore interim he was unable to do anything because of

the residuals of his injury.  In explaining why his employment was not terminated by respondent
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during his time off from work, the claimant testified:

I had - - I got an excuse from the hospital, which they 
received, and I talked to the Human Resource lady, and talked
to her for a little bit- - and she said it would be took care of. I
told her I was - - what happened and all that; and so- - (T.28-29).

The claimant testified that the three-day excuse was provided to respondent by Robert Gahr.  The 

claimant explained that at the time Mr. Gahr was supervising over day shift in the Piggott Plant.  

In terms of when the got the excuse in the hands of Mr. Gahr, the claimant’s testimony reflects:

Two or three days; like, it wasn’t the next day after I got
out of the hospital, it was like a day or two after where I could 
get up and kind of move around. (T. 29). 

The testimony of the claimant reflects that at the time he contacted someone in the

Paragould Plant of respondent to report his injury and emergency room visit, while he was

informed that it would be taken care of, he was not asked to come in and fill out any paperwork. 

The claimant’s testimony reflects that two to three days after the emergency room visit he drove

to the Piggott Plant and gave the off work excuse to his supervisor, Robert Gahr.  As to whether

he completed paperwork regarding the injury at that time, the claimant testified:

I’m not sure if I filled it out at that time or was it a few
days after that I filled one out. (T. 30).

The claimant actually filled out some paperwork on September 7, 2010. 

On September 7, 2010, the claimant was seen by Dr. Kemp.  The testimony of the

claimant reflects that at the time of the afore visit, he was experiencing symptoms of severe low

back pain.  After examining him, the claimant testified that he was instructed by Dr. Kemp to see

his family doctor, Dr. Judy Leach, who, while located in the same office was not available on

September 7, 2010.  
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The claimant maintains that at the time he completed the paperwork at respondent on

September 7, 2010, he was still hurting from the injury.  The claimant’s testimony reflects that he

was not directed to a specific physician by respondent.  The claimant testified that supervisory

personnel of respondent did not say anything to him about going to a doctor.  The claimant did

not ask to fill out any kind of workers’ compensation paperwork during the visit to respondent.

The claimant was seen by his family doctor, and later ended up seeing a neurosurgeon on

October 19, 2010, per recommendation of his family doctor.  The testimony of the claimant

reflects that the neurosurgeon examined him and read the MRI.  The claimant testified that he was

informed by the neurosurgeon that physical therapy might help, however he would have to deal

with the pain.  The neurosurgeon placed restrictions on the claimant’s work activities, to include

no lifting greater than twenty-five pounds.  

The testimony of the claimant reflects that after he saw his doctor he learned that workers’

compensation was being denied.  Clamant testified that he has not worked since the day he was

injured.   The testimony of the claimant reflects that he did not receive any unemployment

compensation benefits until January or February 2011.  The claimant now receives $215.00, per

week in unemployment compensation benefits.   The claimant testified that he provided the

restrictions of the neurosurgeon to personnel of the unemployment office at the time he applied

for those benefits.  The claimant has looked for employment at a gas station, Wal-Mart, and

private individual since applying for those benefits.  The claimant testified that he is required to

disclose his restrictions when applying for employment. The claimant testified that he continues to

experience back pain, a little above his belt line.  

The claimant acknowledged that he went to Paragould Doctors’ Clinic on September 7,



8

2010, where he saw Dr. Kemp, where he relayed a history of hurting his back at work.  Regarding

a document/form from the Paragould Doctors’ Clinic, which was signed by the claimant, and

reflects an entry that the visit was not the result of a workers’ compensation claim, the claimant

offered:

I remember signing the form, but I didn’t fill out the 
check marks. (T. 37).

The claimant continued:

I signed it for the release; so they could treat me. (T. 37).

The claimant testified that he had not recollection of seeing the slashes in the boxes on the form 

before he signed it.

During cross-examination, the claimant maintained that he signed a blank form, referring

to the document from Paragould Doctors’ Clinic of September 7, 2010.  While the claimant

offered, with respect to the August 30, 2010, incident, that he thought that he could go home,

take some Tylenol, get a hot shower and a night’s rest, and he would get over it, he testified that

he had never had back problems that he got over in the same fashion.  The claimant maintains that

he has pulled muscles before, though not back muscles:

I pulled my shoulder muscle, my bicep muscle.  I pulled
my tricep muscle, and I pulled a chest muscle. (T. 39).

The claimant’s testimony reflects that all of the above were resolved by over-the-counter pain 

medicine and a hot shower.

The claimant testified that he was reasonably sure that the date of his injury was August

30, 2010.  The claimant testified that he started work at either two, three or four o’clock the day

of the injury and that he worked an eight hour shift - -  at least until somewhere between 10:00



9

and 12:00, depending on the time his shift started. The claimant that during his deposition he

testified that he got hurt around 6:40 p.m.  In noting that if the injury occurred at 6:40 p.m., he

would have worked an additional three and one hour hours or five and a half hours, to complete

an eight hour shift, the claimant offered:

Well, that was approximately about the time I go hurt.
I didn’t see the clock. (T. 40).

The claimant acknowledged that during his deposition he initially responded that he had not had a

previous workers’ compensation claim, however after inquiry about his crushed foot, he

remembered the previous claim.  (T. 40).  

The claimant agreed that the description that he and Mr. Naes gave of the manner in

which he was helped from the plant on August 30, 2010, it would have been obvious to anybody

looking at him and watching him walk that he was having severe pain and difficulty walking.  The

claimant testified that he was in a similar state when he went to see Alex Phillips following the

accident.  The claimant testified that the told Mr. Phillips that he “hurt my back”, and that Mr.

Phillips did not suggest filling out an accident report.  The claimant testified that he did not ask to

fill out an accident report. (T. 41).

The claimant acknowledged sustaining a prior workers’ compensation claim at respondent

where he hurt his eye, and completing ain incident report in connection with it.  Further, the

claimant concedes that during orientation he was directed to completed an incident report if he

got hurt.  

The claimant maintains that he spoke with a lady in the Paragould Plant office of

respondent following his emergency room visit.  The claimant acknowledged that during his
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deposition he testified that he left a message.  The claimant offered that he did both. (T. 42).  The

claimant’s testimony reflect that he called and spoke to someone in Human Resources at the

Paragould Plant, however did not recall the name Donna Graves as being the individual.  The

claimant testified that he left a message relaying that he had been hurt and needed information

regarding respondent’s designated medical provider, however he never received a return call. 

During his deposition, the claimant’s testimony reflects that he believed the lady that he called at

the Paragould Plant in Human Resources was Donna Graves; that he left a message; that she

never called him back; and that the telephone call was a day or two after he went to the

emergency room.  During the deposition the claimant testified regarding the message he left, “I

left her a message reporting that I was in the emergency room and that I got hurt”.  The claimant

now maintains that while the did not talk to anyone in person, he did talk to the lady on the

phone.

The claimant testified that Robert Gahr helped him fill out the form showing the he got

hurt on August 30, 2010.  The form was completed on September 7, 2010. The claimant has not

seen a doctor since Dr. Lichtor on October 19, 2010.  The claimant testified that he realized that

the did not have medical insurance when he went to the doctor.

Robert James Naes testified that he worked for respondent through Paragould for nine

months and now is employed through the Piggott plant.  Mr. Naes testified that was working for

respondent on August 30, 2010, and that he worked the same shift as the claimant.  Regarding his

knowledge of the claimant having sustained an injury on August 30,2010, Mr. Naes testified:

I didn’t witness it, but he came to me and told me
that his back was hurting. 
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He said that it had to do with the four-ways that we 
were building. (T. 11).

Mr. Naes testified that the claimant did complete his shift.  The testimony of Mr. Naes reflects

that both he and the claimant had the option of staying over until the job got done or until they

decided it was time to go home.

Mr. Naes acknowledged that he did not hear the claimant report that he had hurt his back

to anyone else.  Mr. Naes’ testimony reflects that respondent has in place a strict policy regarding

the reporting of work-related injuries, which included reporting the injury and filing an incident

report. 

Mr. Naes’ testimony reflects, regarding what he was told by the claimant relative to 

hurting his back on August 30, 2010:

He wasn’t real specific about it when it happened.  
When it happened, he just said that he was building the four-
ways and he twisted it or did something wrong and hurt his
back. (T. 14).

Mr. Naes testified that he could not recall if the claimant said anything about a load shifting

causing the accident.  The claimant was living with Mr. Naes, and at the time commuted to work

him.  The claimant was renting from Mr. Naes.  While Mr. Naes testified that he worked the day

following the August 30, 2010, date, he is uncertain if the claimant did or not.  

Mr. Naes testified that when he and the claimant left work on August 3, 2010, he reported

to Alex Phillips that he was not going to work any extra time.  The afore reporting was not done

at the same time as the claimant.  Mr. Naes testified that on August 30, 2010, his work station

was approximately thirty yards for that of the claimant’s.  Mr. Naes testified that the claimant told

him that he worked thirty to forty-five minutes after he injured his back.  The testimony in the
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record reflects that the physical facility were the claimant and Mr. Naes worked was a long

narrow building.  Further, the testimony of Mr. Naes reflects that he had to walk past the office of

Mr. Phillips from his work station. Mr. Naes estimates the distance from where he was working to

his truck was probably two hundred yards. Mr. Naes offered that the claimant had trouble walking

to the truck, “he was just stooped over and could hardly bear any weight”.  Mr. Naes testified that

he had to help the claimant to the truck.

Donna Lynn Graves, the Comp and Benefits Administrator in Human Resource at

respondent, testified that she is familiar with the claimant.  Ms. Graves testified that she would

have been the person that a message regarding a work-related injury would have gone to:

Probably.  I mean, there’s three people that work in
Human Resource that very likely - - I handle the worker’s 
comp, it would’ve came to me. (T. 49).

Ms. Graves’ testimony reflects that the Piggott Plant is a distribution center, and that any injury 

occurring there would eventually be reported to her office.  Ms. Graves denies that a recorded

message was left at her office saying “I’ve been hurt on the job and what do I do?”.  The

testimony of 

Ms. Graves reflects that the claimant worked ten hours on August 30,2010, and eight hours on

August 31, 2010.   

During cross-examination, Ms. Graves testified regarding the manner in which telephone

calls are directed and received:

They could either dial the switchboard and get the switch-
board or if they dial directly, then, you’re getting the person who
you’re - - we have direct numbers into our office.

We have a switchboard operator and would answer, and 
then, direct the call.  (T. 52).
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Ms. Graves noted that the office has three voicemails.  Ms. Graves testified if a call was made to 

the switchboard and not answered, if it was during the daytime someone would answer the phone.

The testimony reflects that August 30, 2010, was on a Monday and August 31, 2010, was a
Tuesday.

Ms. Graves testified that the paperwork that was completed on September 7, 2010, involving the

claimant was through Robert Gahr, who faxed it over to the Paragould office.  

Alex Phillips, lead person at L.A. Darling in the Wood Division, testified that in August

2010, he was the Production Supervisor for the Paragould Plant of respondent, however his

physical location was in the distribution center at Piggott.  Mr. Phillips’ testimony reflects that the

was Distribution supervisor.  The claimant worked in Mr. Phillips’ department.  

Mr. Phillips offered that if an employee came to him all bent over and unable to straighten

up and relayed that he could not work an extra two hours, that his back was hurt, his response

would be to ask the employee how he hurt his back.   The testimony of Mr. Phillips reflects that

he would also have the employee fill out a form.  Mr. Phillips acknowledged that failure to have

the employee complete the incident form could result in the termination of the supervisor’s

employment.  Mr. Phillips maintains that had the claimant reported an injury to him in the afore

manner he would have made sure that the paperwork was completed and faxed it.  

Mr. Phillips denies witnessing the claimant leaving work during the August 2010, period

with Mr. Naes in a bent posture having difficulty walking.  Mr. Phillips also offered that he would

have noticed Mr. Naes helping the claimant out of the plant to his truck.  Mr. Phillips

acknowledged that the claimant did come to his office and say he couldn’t work two more hours

one time:

It was late and it was volunteer, and he said he had volunteered
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to stay and work, but he had decided he didn’t want to. (T. 56).

Mr. Phillips denies that the claimant mentioned that he was injured at the time.  The testimony of 

Mr. Phillips reflect, regarding when he first learned that the claimant was contending he got hurt 

on the job:

He brought a note where he had went to the doctor the
following day and said that he had woke up that morning and
couldn’t move and was stiff and went to the doctor and had 
injured something in his back.  I wrote up the report and signed
it. (T. 57).

Mr. Phillips testified that the claimant bought the form to him and that he left it on the desk of his

supervisor, Robert Gahr.  Mr. Phillips added regarding the placing of the note:

We were on second shift, and he didn’t come in until
the next morning; so, I left it on his desk. 

Yes, sir.  The handwriting at the top right-hand that says,
“four days,” that’s my handwriting, when I left it on Robert’s desk;
so, he would know who it was for. (T. 58).

During cross-examination, Mr. Phillips that the day the claimant did not work the extra

two (2) hours was August 31, 2010.  Mr. Phillips offered that the claimant bought in the note the

next day and relayed that he had woken up that morning and his back was hurting him.  As to

whether Mr Naes worked on August 31, 2010, Mr. Phillips testified:

Yes, Robert - - from what I can remember, Robert only
missed one day, and it wasn’t during any of that time.  It was 
prior to all of that, yes. (T. 59).

Mr. Phillips testified that Mr. Naes also left on August 31, 2010, after working eight hours:

He said he was going because Danny and he rode together,
and he said that since Danny was going home, he was gong to go 
ahead and go home too. 

That was all that was mentioned to me.  I was at my- - 
in my office at the time, and they opened the door and said that
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they were going home now.  It was volunteer, so, they didn’t 
want to. (T. 60).

Mr. Phillips recalls that Mr. Naes was leaving early that day because the claimant was leaving

early.

Robert Gahr, Distribution Manager for L.A. Darling in Paragould, testified that in August

2010, he was working for respondent in Piggott.  Mr. Gahr testified that respondent exhibit #3

was laying on his desk when he came into work one morning.  The document contains a

handwritten notation of “Rec’d Fri. 9/3/10".  Mr. Gahr testified that he next heard from the

claimant on the Tuesday after the Labor Day holiday, September 7, 2010.  Mr. Gahr’s testimony

reflects that prior to September 7, 2010, he was not aware that the claimant was claiming he was

hurt on the job. Mr. Gahr testified that the had not had a conversation with the claimant before

September 7, 2010.  Mr. Gahr confirmed that respondent has a strict policy about reporting work-

related injuries. 

During cross-examination, Mr. Gahr testified that he has been employed by respondent a

year and a half.  The claimant commenced employment in April 2010.  Mr. Gahr’s testimony

reflects that the claimant had a good attendance record up to late August 2010.  As to the

existence of any performance quotas, Mr. Gahr testified:

No, we were primarily a temporary distribution center;
so, it was to load trucks, and that’s what we did, basically, was
load trucks. (T. 63). 

The testimony of Mr. Gahr reflects that while the claimant worked directly for Mr. Phillips, he is
not 

aware of any concerns being expressed regarding his job performance.  Regarding the duration of
the

employment of Mr. Naes, Mr. Gahr testified:
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I think there were pretty close about the same hire dates,
and pretty much everybody that worked there was hired within a
four or six-week time period; so, they were all pretty much hired
together. (T. 64).

The medical evidence in the record reflects that the claimant was seen at the emergency

room of Poplar Bluff Regional Medical Center on September 1, 2010.  The Discharge

Instructions reflects that the claimant was unable to work for three (3) days. (RX #3).  During the

September 1, 2010, emergency room visit, the claimant underwent an MRI scan of the lumbar

spine.  The radiology report of the MRI scan reflects a history of bilateral lower extremity pain. 

The September 1, 2010, MRI report further reflects:

IMPRESSION:
1. Degenerative disc disease seen at the L4-5 level
with mild disc bulge and dorsal annular tear seen at this 
level.  Clinical correlation is recommended for discogenic
pain.
2. There is no central canal stenosis.
3. There are no disc protrusions or disc herniations. (CX #1, p. 2).

The record reflects that presence of Accident Investigation Report which was completed 

on September 7, 2010, regarding the claimant.  The report reflects the date of the claimant’s

injury as August 30, 2010, at 8:30; the date of notification as September 7, 2010, at 12:20 p.m.;

and lower back as the type of injury.  In describing the mechanism of the accident, the report

reflects:

Danny cut the shrink wrap on a pallet of frames.  Some of the
frames begin to slide.  Danny reached for the frames to prevent
them from falling to the floor. (CX #1, p. 3).

 The medical in the record reflects that the claimant was seen at Paragould Doctors’ Clinic 

on September 7, 2010, by Dr. Clarence L. Kemp.  The clinic note relative to the afore visit
reflects,
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in pertinent part:

CC: presents today c/o low back pain. states he wen to poplar 
bluff ER and had some testing done, they discovered he had a 
tear in L4-L5.

HISTORY OF PRESENT ILLNESS:
He claims he got hurt at work last week at Darling Store 
Fixtures, lower back pain, going down his (R) leg. He went to 
the emergency room in Poplar Bluff where they did an MRI 
scan which revealed a circumferential disc bulge at L4,L5 with 
a possible dorsal annular tear at L4,L5. He tells me he has high 
tolerance for pain and the Vicodin is not helping. He also has a 
prescription for Flexeril which has helped somewhat. 

*       *       *

PHYSICAL EXAM:

Back: Mild to moderated tenderness mid and lower back. SLR 
is (?) Positive (R) side at 30 degrees.  Normal on the (L) side.

New Problems:
BACK PAIN, LUMBAR, WITH RADICULOPATHY RIGHT 
LEG.

PLAN: 
Will call his employer to see if there is any type of light duty he 
can do.  I suggested he try OTC antiinflammatory medications, 
for example Aleve or Advil.  RTC in 1week for a follow-up exam, 
sooner if needed

Update Medication List:
HYDROCODONE-ACETAMINOPHEN 5-500 . .   .1 po q4hrs prn pain.
DICLOFENAC SODIUM 
VICODIN   .   .    .  1 tablet q 4-6 h prn pain
FLEXERIL 10 MG . . 1 tablet tid prn muscle spasms. (CX #1, p. 4-6).

A Return To Work was also generated during the claimant’s September 7, 2010, visit to

Paragould Doctors’ Clinic.  The afore reflects that the claimant may return to work on September

8, 2010, with restrictions effective until September 14, 2010.  The restriction reflects no lifting
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over 10 pounds. (CX #1, p. 7).

The claimant was again seen at Paragould Doctors’ Clinic on September 23, 2010, with a

chief complaint of back pain.  The September 23, 2010, Clinic note reflects, in pertinent part:

History of Present Illness:

This is a 38 year old male who presents with back pain.
He complains of low back pain, but denies thoracic back pain, 
hip pain, SI joint pain, fever, flank pain, numbness, weakness, 
loss of sensation, decreased mobility, urinary retention, and 
incontinence.  Pain is described as sharp, aching, and that is 
continuous.  

*       *       *

Impression & Recommendations:

Problem #1: BACK PAIN, LUMBAR, WITH RADICULOPATH
RIGHT LEG.

*       *       *

Patient Instructions:
1) will request appt. with neurosurgeon, at pt. request
2) counseled on dx and rx and will see if no improvement.
3) departed amb in no acute distress.  (CX #1, p. 8-9).

The record reflects that during the September 23, 2010, visit to Paragould Doctors’ Clinic, an 

appointment was scheduled for the claimant to be seen by Dr. Lichtor on October 19, 2010.

The record reflects the presence of a October 19, 2010, office note of Jonesboro 

Neurosurgery Clinic, regarding the claimant.  The claimant was seen by Dr. Lichtor during the 

afore visit.  The clinic note relative to the visit reflects:

Danny Warren (date of birth 4/27/72) was working assembling
shelves.  The patient developed lower back and bilateral leg pain
beginning August of this year.  The pain was helped somewhat 
by sitting.  Today on exam the patient ambulates well.  There is 
some pain on straight leg raising on the right leg to 60 degrees.  
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The motor strength is good.  The reflexes are 2+ and the toes are 
downgoing on babinski.  Pinprick sensation is diminished over 
the dorsal aspect of the right foot likely related to a crush injury 
the patient previously sustained.  The patient underwent an MRI
of the lumbar spine that is fairly unremarkable.  I do not think that
any surgical intervention would be helpful.  Perhaps a pain clinic
referral or physical therapy might be helpful. (CX #1,p. 12).

Dr. Lichtor also authored a Disability Certificate regarding the October 19, 2010, visit by the

claimant.  The certificate reflects the following restrictions, “no lifting greater than 25 pounds.

Patient may require therapy”. (CX #1, p.13).

The attendance records regarding the claimant reflects that on August 30, 2010, the

claimant worked 10 hours; that on August 31, 2010, although the claimant had volunteered to

work 10 hours, he left after 8 hours of work.  The attendance records regarding the claimant

further reflect:

Wednesday  9/1/2010  Called in sick to Alex?- Note from Poplar Bluff  
 *note from Poplar Bluff Medical Center 7:20 p.m

  cover three (3) days
            *had MRI -Spine Poplar Bluff 4:02 pm

Thursday      9/2/2010   Called in sick to Alex?-Note from Poplar Bluff
Friday          9/3/2010   Called in sick to Alex?- Note from Poplar Bluff

            *Received Ret to work not for three days dated
                                     09-01-11

Tuesday       9/7/2010   Note from Dr. Kemp w/restriction (filled out 
 Form N 12:24 p)

            *note from Rector Medical Clinic (Kemp) 10:30
  am w/workers comp circled

            *Doctors Health Group d/b/a Rector Medical 
  Clinic emailed Lela 1:07 p.m.

*        *        *
Wednesday 9/15/2010    did not return to work or call in
Thursday     9/16/2010    did not return to work or call in
Friday        9/17/2010    did not return to work or call in (Termed for 

                                                               three day no call no show) (RX #1).
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The records of the Department of Work Force Services disclose that the claimant

commenced receiving unemployment compensation benefits at the weekly rate of $215.00, for the

period effective October 16, 2010. (RX #2).  The record does reflects the presence of a Consent

to Treatment document which was signed by the claimant, and completed in conjunction with the

claimant’s September 7, 2010,visit to Dr. Kemp, with responses reflecting that the visit was not

the product of an accident and would not result in the filing of a workers’ compensation claim. 

(RX #4).  

Finally, the record reflects the presence of an Employee’ Notice of Injury, Form AR-N,

regarding the claimant.  The date of injury reflected on the afore is August 30, 2010, with the of

injury noted as 20:30 (8:30 p.m.)   Also the Form N reflects the date that the employer was

notified was September 7, 2010.  The description of the injury recites that the claimant was

reaching for frames that were beginning to fall off a pallet and injuring his lower back.  (RX #5).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, from April 12, 2010 through August 31, 2010, the

employment

relationship existed, during which time the claimant earned wages sufficient to entitle him to

weekly compensation benefits of $306.00/$230.00, for temporary total/permanent partial

disability based on an average weekly wage of $459.11.
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3. The evidence preponderates that the claimant sustained an injury to his low back

arising out of and in the course of his employment on August 31, 2010, which rendered him

temporary totally incapacitated for the period beginning September 1, 2010, and continuing a date

to be determined.

4. The respondent shall pay all reasonable hospital and medical expenses arising out

of

the injury of August 31, 2010.

5. The respondent has controverted this claim in its entirety. 

6. The issues relative to permanent disability are expressly reserved.

CONCLUSIONS

The claimant contends that while within the course and scope of his employment with 

respondent he suffered an injury to his back which required medical treatment and rendered him

totally incapacitated from engaging in gainful employment.  The claimant seeks corresponding

temporary total and medical benefits along with controverted attorney fees.  Respondent deny that

the claimant sustained a compensable injury on August 30, 2010, and further assert that he did not

report an injury until September 7, 2010.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

The claimant asserts having sustained a specific incident injury on August 30, 2010, within

the course and scope of his employment which resulted in his need for medical treatment and
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resulted in his total incapacitation from gainful employment.  In order to prove a compensable

injury as a result of a specific incident which is identifiable by time and place of occurrence, the

claimant must establish by a preponderance of the evidence: 1) an injury arising out of and in the

course of employment; 2) that the injury caused internal or external harm to the body which

required medical services or resulted in disability or death; 3) medial evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-102 (16), establishing the injury; and 4)

that the injury was caused by a specific incident and identifiable by time and place of occurrence. 

Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002).  Should the claimant fail to establish by a

preponderance of he evidence any of the requirements for establishing compensability of the

claim, compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).

In the present claim, the evidence discloses that claimant commenced his employment with

respondent on April 12,2010, as a temporary associate and was converted from temporary to full

time employee on June 7, 2010. (RX #1).  There is no evidence in the record to reflect that the

claimant sought or obtained treatment in connection with back complaints prior to September 1,

2010. 

While the claimant identified the date of injury to his back as August 30, 2010, he further

noted that he has not worked since the date of the occurrence resulting in the injury.  Additionally

the claimant testified that he sought medical treatment at the emergency room of Poplar Bluff

Regional Medical Center, the next following the injury.  During the emergency room visit an MRI

of the claimant’s lumbar spine was obtained.  The claimant also noted that on the day of the injury

he had volunteered to work an additional two (2) hours, however following the occurrence of the
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injury he only worked eight hours. 

The evidence reflects that the claimant worked ten (10) hours on August 30, 2010, and

that while he volunteered to work ten (10) hours on August 31, 2010, he only worked eight (8)

hours.  The claimant did not work for respondent at any point following the completion of his

regular 8-hour shift on August 31, 2010.  The evidence further reflects that the claimant was seen

at the emergency room of Poplar Bluff Regional Medial Center on September 1, 2010, during

which time an lumbar MRI scan was obtained.  It is not a prerequisite to compensability that the

claimant identify the precise date upon which an accident injury occurred.  The claimant must only

prove that the occurrence of the injury is capable of being identified. Edens v. Superior Marble &

Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).  The evidence preponderates that the date of the

claimant’s injury was in fact August 31, 2010.

The record reflects the presence of medical evidence supported by objective findings

establishing the injury.  Specifically, the September 1, 2010, MRI lumbar scan disclosed the

presence of a dorsal annular tear at the L4-5 level.  The claimant identified that specific incident

which resulted in the August 31, 2010, compensable injury.  The evidence further preponderates

that in reporting to his supervisor, Alex Phillips, that he would be unable to work the two (2)

hours of over-time, the claimant relayed that his back was hurting.  The claimant did not request

to complete an incident report, nor did his supervisor inquire if his back pain with the product of a

work-related injury.  

The claimant informed his co-work with whom he commuted to work that he had hurt his

back and would be usable to remain and work the two (2) additional hour.  The co-worker,

Robert James Naes, had also volunteered to work over two hours, however, notified the
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supervisor that he would be unable to do so after the claimant  told him of his injury and need to

leave work at the conclusion of the 8-hour shift.  The claimant rode to work with Mr. Naes.   

The medical reflects that at the time the claimant was seen by Dr. Kemp on September 7,

2010,  he provided an history of hurting his back at respondent the previous week.  The Consent

to Treatment document which was signed by the claimant in conjunction with the September 7,

2010, visit.  There is no credible evidence that the claimant entered the slash marks on the

document reflecting the visit was not the product of an accident or that a workers’ compensation

claim would not be filed in connection with visit. The claimant has sustained his burden of proof

by a preponderance of the credible evidence that he sustained an injury to his low back on August

31, 2010, within the course and scope of his employment which caused internal harm to the body

requiring medical services and resulting in disability.  Further, there is medical evidence supported

by objective finding establishing the injury, and injury was caused by a specific incident and

identifiable by time and place of occurrence.  Respondent has controverted this claim in its

entirety.

Medical Treatment 

Ark. Code Ann. §11-9-508(a)(Repl. 2002), mandated that the employer promptly provide 

an injured employee such medical treatment as may be reasonably necessary in connection with

the injury received by the employee.  The injured employee mus prove that medical services are

reasonably necessary by a preponderance of the evidence.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering

Company, 66 Ark. App. 201, 898 S.W.2d 534 (1999).  Reasonably necessary medical services

may include that necessary to accurately diagnose the nature and extent of the compensable
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injury, to reduce or alleviate symptoms resulting from the compensable injury, to maintain the

level of healing achieved or to prevent further deterioration fo the damage produced by the

compensable injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995);

Atrexhydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the first treatment received by the claimant in connection with his

August 31, 2010, compensable injury was had a the emergency room of Poplar Bluff Regional

Medical Center, where a dorsal annular tear at the L4-5 level was identified along with a mild disc

bulge at that level.  The claimant’s injury was treated with prescription medications. Dr. Lichtor

suggested a referral to a pain clinic or physical therapy in the treatment of the claimant’s

compensable injury.  

The claimant has not been seen by a physician since the October 19, 2010, evaluation by

Dr. Lichtor.  The claimant continues to experience residuals of the August 31, 2010, compensable

injury, however, had been unable to obtain medical treatment in accordance with the

recommendations of Dr. Lichtor due to the controverted posture of his claim.  The evidence

preponderates that the claimant remains within his healing period from the August 31, 2010,

compensable injury and in need of reasonably necessary medical treatment.  The treatment

recommended by Dr. Lichtor is reasonably necessary in connection with the treatment of the

claimant’s August 31, 2010, compensable injury.  The respondent has controverted this claim in

its entirety.

Temporary Total Disability 

The evidence preponderates that the claimant sustained an compensable injury to his back,

an unscheduled injury, on August 31, 2010.  Temporary total disability for unscheduled injuries is
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that period within the healing period in which the claimant suffers a total incapacity to earn wages.

 Ark. State Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981). The healing period is that period for healing of an injury which continues until the

claimant is as far restored as the permanent character of the injury will permit.  A claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990). 

In the present claim, due to the controverted poster of the claim, the claimant has been

unable to obtain recommended medical treatment in connection with his injury.  The claimant

received reasonably necessary medical treatment at the emergency room of Poplar Bluff Regional

Medical Center on September 1, 2010, and did not again received medical treatment until

September 7, 2010, under the care of Dr. Kemp at Paragould Doctors’ Clinic.  The claimant was

seen on several occasions by the physicians at Paragould Doctors’ Clinic, until he was referred to

Dr. Lichtor at Jonesboro Neurosurgery Clinic.  The October 19, 2010, evaluation of Dr. Lichtor

concluded that surgical intervention was not appropriate, however noted that a pain clinic referral

or physical therapy would be helpful.  The claimant remains symptomatic and has been unable to

obtain treatment by a pain  management specialist. 

The evidence discloses that restrictions have been imposed of the claimant’s employment

activities by his treating and/or examining physician.  While the claimant has filed for and received

unemployment compensation benefits of $215.00, per week, in his pursuit of employment

pursuant to guidelines of the Department of Workforce Services, he has disclosed the presence of

the medically imposed restrictions of his employment activities.  The evidence preponderates that

the underlying condition causing the claimant’s disability has not stabilized and something more in
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the way of treatment will improve the condition, since the pain clinic recommendation has not

been tried.  The evidence preponderated that the claimant remains within his healing period and

totally incapacitated from engaging in gainful employment.  Respondent has controverted this

claim in its entirety. 

AWARD

Respondent is herein ordered and directed to pay the claimant temporary total disability

benefits at the weekly rate of $306.00, for the period commencing September 1, 2010, and

continuing through the end of his healing period or until such time as the claimant is returned to

gainful employment, a date to be determined, as a result of the August 31, 2010, compensable

injury. Said sums accrued shall be paid in lump without discount.  Respondent may claim credit

for the unemployment compensation benefits received by the claimant during the afore time

period.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s August 31, 2010, compensable injury, to include medial related

milage.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.
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___________________________________
 ANDREW L. BLOOD
 Administrative Law Judge     


