
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F308758 (03/20/03)

DOUGLAS WARHURST, EMPLOYEE CLAIMANT

SYSTEMS CONTRACTING CORP., SELF-INSURED EMPLOYER          
RESPONDENT

INTEGRATED CLAIMS MANAGEMENT, TPA        RESPONDENT

OPINION FILED JUNE 8, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 18, 2011,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondent represented by the HONORABLE MARK MAYFIELD, Attorney at Law,
Jonesboro, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 20, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the contentions of the parties relative to the afore.  The Pre-

hearing Order is herein designated a part of the record as Commission Exhibit #1.  

Additional stipulations entered by the parties, which are not reflected in the Pre-hearing

Order, include that the last date of payment with respect to the medical care and treatment for

the shoulder was September 28, 2005, and that between the September 28, 2005, date and the

2010 visit to Dr. Ricca there was no other medical treatment or request for medical treatment by
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the claimant. 

The testimony of Douglas Warhurst - - the claimant, and Mike Rector, coupled with

medical reports and other documents comprise the record in this claim.  Also incorporated by

reference in this record are the records generated as a result of hearings in this claim on August

6, 2004, and August 2, 2006, as well as the corresponding rulings from same.

DISCUSSION

Douglas Warhurst, the claimant, with a date of birth of June 23, 1963, has an eleventh

grade education.  The claimant commenced his employment with respondent on June 4, 2001, as

a millwright. The claimant is left hand dominate.  

Two (2) prior hearings have been conducted in this claim.  As a result of the August 6,

2004, hearing, a November 4, 2004, Opinion was filed awarding the claimant medical benefits in

connection with his left shoulder injury, which was found to be compensable.  As a consequence

of the August 2, 2006, hearing before the Arkansas Workers’ Compensation Commission it was

determined that the claimant did not sustain an injury to his neck in connection with the March

20, 2003, compensable injury.  

Following the afore ruling, which grew out of August 2, 2006, hearing, the claimant

underwent surgery on his neck.  The claimant testified that following the cervical disc surgery he

continued to have problems that he specifically point to as coming from his left shoulder.  The

testimony of the claimant reflects that he obtained medical treatment for his left shoulder

complaint from Dr. Nathan Turney, his family physician, between the time he received the

October 17, 2006, ruling from the August 2, 2006, hearing and the time he was referred to Dr.

Stroope by Dr. Ricca. 
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The claimant acknowledged that he has had other medical conditions since undergoing

the cervical disc surgery:

Yes.  I had a heart attack, and then I had back surgery, 
and then I went again through neck surgery again just three 
weeks ago.  And I still had the problem when I left Dr. Stroope
about my shoulder was still having problems, but he seemed to 
think that it was due to surgery.  It would take time.  But it never
has gotten better about the burn and the pain in my arm - - (T. 11).

The testimony of the claimant further reflects:

Well, I had to wait over a year because I had the stents
put in.  And I had to get released from my heart doctor in order
to have the back surgery that was present at the time.  It was a
ruptured disc.  It was probably, like I say, three - - well, the first
surgery, I guess, I can’t remember the date really. (T. 12).

The claimant has undergone two (2) cervical surgeries, a back surgery, and a heart attack since

the last workers’ compensation hearing of August 2, 2006.

The claimant testified regarding his left shoulder symptoms following his release by Dr.

Stroope after his last left shoulder surgery:

I’ve got a burning sensation that goes into these three
fingers here (indicating), and I’ve got pain continuously in my
shoulder.  And now it’s got to the point now when I try to reach
around again, I’ve still got a lot of pain. (T. 12-13).

The claimant’s testimony reflects that he has felt all along that the afore symptoms were related

to his left shoulder, and not his neck.  The testified regarding the impact/results of the left

shoulder surgery by Dr. Stroope on his symptoms:

No.  The pain I had, yeah, at the time it did, but when 
I come out of the last surgery, that’s when I had the burn and
the pain in my shoulder. (T. 13).

The claimant explained the he went through two (2) surgeries.  The claimant’s testimony reflects
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that he expected his left shoulder pain to go away with the surgeries, however it did not.  

The claimant continued to obtain treatment for his neck under the care of Dr. Ricca. 

While the record reflects that the claimant was seen by Dr. Ricca as late as August 25, 2010, the

claimant testified that he has been seen since the August 2010, date.  The claimant has had

cervical disc surgery since August 25, 2010.  Dr. Ricca referred the claimant back to Dr. Stroope

to address/treat the left shoulder symptoms.  

During cross-examination the claimant testified that he now lives in Marked Tree,

Arkansas.  At the time of the last hearing the claimant lived in Wilson, Arkansas.  Dr. Turney is

located in Jonesboro, Arkansas, and practices at Northeast Arkansas Clinic.  

The claimant acknowledged receiving an impairment rating from Dr. Stroope in 2005, in

connection with his left shoulder.  The testimony of the claimant reflects that he has not been

back to Dr. Stoope since the 2005 impairment rating.  Further, the claimant has not been back to

Dr. Yao , who treated him years earlier.  

The surgeries on the claimant’s neck were fusions.   The claimant has also undergone low

back surgery.  The claimant acknowledged that at the time of the last hearing, which was on

August 2, 2006, one of the issues was wage loss disability benefits, part of which involved pain

in his left shoulder.  Claimant concedes that the only treatment that he was seeking at the time of

the August 2, 2006, hearing was in connection with his neck complaints.  

During further direct examination, the claimant testified that he had undergone two (2)

neck surgeries since his last left shoulder surgery.  Further, the claimant’s testimony reflect that

neither neck surgery provided any relief with respect to symptoms, including the numbness in his

left hand.  
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The testimony of the claimant reflects that Medicare pays for his visits to Dr. Turney,

excluding the 20% co-pay.  Regarding the nature of treatment provided by Dr. Nathan Turney,

his family doctor, the testimony of the claimant reflects:

Well, he medicated me for the pain I was having in my 
shoulder, and colds, stuff like that.  (T. 18-19).

In addition to general health maintenance, the claimant’s testimony reflects that Dr. Turney gave 

him prescriptions for the pain that he was having in his left shoulder.  The claimant further 

testified, regarding the medical treatment of Dr. Turney:

Well, then I had the ruptured disc, then he increased my
pain medicine, stronger.  Other than that, that’s about it. (T. 19).

The claimant testified that the pain in his left shoulder for which Dr. Turney prescribed the pain

medicine was the same pain that he experienced following his last left shoulder surgery.  The

claimant’s testimony reflects that the left shoulder symptoms never did go away, and that they

are getting worse, with neither neck surgery resolving the problems.  The claimant added:

No, sir.  The neck surgery resolved the migraine, or 
headaches I was having where I was taking a lot of B.C’s and 
stuff to help with the headaches, but it did fix it. (T. 20).

The claimant has been awarded Social Security Disability benefits. 

  Mike Rector provided testimony on behalf of the respondent.  Mr. Rector is a claims

adjuster.  Regarding his experience as a claims adjuster, the testimony of Mr. Rector reflects:

Well, I started with Travelers in 1969, so I think in April,
so it will be 42 years next April, this coming - - next month 
actually.

Well, for the first 19 or 20 years with Travelers we were
multi-line adjusters.  We just handled whatever type of claim 
came up in the geographical area.  Beginning in, I think, about 
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1990, I went to single line adjusting.  And I went with the 
workers’ comp programs at that time, and that’s what I’ve
done since. 

I’m employed actually by the Grace Group, which is
an independent agency in Little Rock, and they have Integrated
Claims Management, which is, their sole client is Systems 
Contracting. (T. 22).

Mr. Rector started working at the Grace Group/Integrated Claims Management in July 2005.  

Mr. Rector testified that he inherited the claimant’s file.  Mr. Rector testified regarding

the payment of indemnity and medical benefits in the claimant’s claim.  The testimony of Mr.

Rector reflects the initials “DOS” stands for date of service.  The payment records also reflect

the date that the check was issued .  Regarding the indemnity payments, Mr. Rector testified that

the records reflects that the wage loss disability awarded in the October 17, 2006, opinion in

connection with the August 2, 2006, hearing was paid in the amount of $14,850.00, on

December 5, 2006.  Mr. Rector testified that based on his memory the overpayment of indemnity

benefits to the claimant commenced in November 2006, and totaled $3,465.00.  Mr. Rector’s

testimony reflects that he is not aware of any outstanding/unpaid medical bills relative to the

claimant’s left shoulder.   

The medical in the record reflects the presence of a August 25, 2010, office note of Ricca

Neurosurgical Clinic regarding the claimant.  The afore office note reflects, in pertinent part:

CC:
s/p Microdisc L4-5 left 12/23/09.  “I am still having hip and 
buttock pain.  The back surgery was great but this is still very
painful.  I have had some financial problems and am just getting
back.”
Neck pain and LUE pain with numbness and tingling since 2008
following Cervical surgery.
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PCP: Dr. Nathan Turney

PI:
Mr. Warhurst reports that his greatest problem now is neck
pain, tingling in his hands and headaches.  He is s/p two-
level cervical fusions in 1998 and in 2007 or 2008 at SBMC.
He had the same symptoms before those surgeries that he has
now.  He had resolution of his symptoms following his first 
cervical surgery.  He did not do well after the second surgery.
He had a lot of neck pain and LUE pain after surgery and this
has not improved.  His spouse said: “He has absolutely gotten
worse over the past couple of months with his neck.”  He has
burning and tingling in the anterior-lateral left arm, radial left
forearm and into the first two digits of the left hand.  His left
hand grip is weak.  Elevating his LUE above the horizontal 
causes his LUE to “throb real bad.”  He has had no recent 
studies of his neck.  He states that sometimes when he turns 
his head he hears a “pop” “and it hurts when it pops.”
.   He sates that his symptoms “all started with a fall in a hole.”
He fell “30 feet into a hole head first” in the early 2000's.

*       *       *

Mr. Warhurst appears to be in pain.  He also appears stressed
and depressed.  Neck is stiff with diminished ROM.  He has 
two well-healed ACDF incisions (one on the left and one on 
the right).  Negative Spurling’s and Brachial Plexus Stretch
Signs Bilaterally.  There is an anterior-posterior oriented old
scar over the top of the left shoulder and several arthroscopic 
scars over the left shoulder.  ROM of the left shoulder is a 
little diminished.  Placing the LUE over his head causes marked
left shoulder and left-sided neck pain.  Addison’s sign is present
on the lect. MOTOR is intact in both UE s.  Sensation finds 
diminished PP over the last 3 digits and the ulnar aspect of the 
left hand. REFLEXES: 1-2+ and symmetric in the Deltoid, 
Biceps, Triceps and Brachialradialis. 

A:
Dx:
Cervicalgia 723.1
Cervical Radiclitis 723.4
Headache 784.0
Shoulder Pain, Left 719.41
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Possible Thoracic Outlet Syndrome . . . . s/p two-level ACDFs
. . . . . .   .DISCUSSION: I talked at length with Mr. Warhurst
and his spouse and reviewed all of the above as well as the 
various options.  I recommend that we get a cervical CT, cervical
flex/ext, EMG/NCV of the LUE and evaluation of the left 
shoulder by Dr. Stroope (the physician who did his left shoulder
surgeries). (CX #1, p. 28-29).

The record reflects the presence of a September 28, 2009, transaction inquiry of

Northeast Arkansas Clinic regarding the claimant.  The twenty-four page exhibit reflects charges

for medical treatment to the claimant commencing January 1, 2001, and concluding October 29,

2006.  The afore records also contain entries regarding bankruptcy.  The documents contain

providers that have not been identified in conjunction with the claimant’s workers’ compensation

claim.  Further, there is no indication if the amounts represent balance billing one a ruling was

had regarding the compensability of the claimant’s left shoulder injury or if they included

treatment for the non-compensable neck complaints. (CX #1).

The payment records of respondent reflect that the last date of services of the claimant’s

left shoulder compensable injury was September 28, 2005, with a check in the amount of

$206.46, being issued on October 27, 2005. (RX #1, p. 3).  The payment records also reflect,

with respect to the payment of indemnity benefits, that a check in the amount of $14,850.00, was

issued by respondent to the claimant on December 5, 2006, in accordance with the wage loss

award. (RX #1, p. 2). The wage loss award grew out of the August 2, 2006, hearing and opinion

filed on October 16, 2006.  

The payment records reflect that respondent continued to pay indemnity benefits to the

claimant through May 6, 2007.  The payment records of respondent reflect an overpayment of

indemnity benefits to the claimant in that amount of $3,465.00. (RX #1, p2-6).  In the October
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16, 2006, award growing out of the August 2, 3006, hearing before the Arkansas Workers’

Compensation Commission, it was determined that the claimant reached the end of his healing

period on November 7, 2005, as a result of the compensable injuries from the March 20, 2003,

work-related accident.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriated statutory provisions and applicable case law, I make the

following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 20, 2003, the employment relationship existed between the parties, 

during which time the claimant sustained compensable injuries to his shoulders and the fingers of

his right hand.   

3. The compensability of the claimant’s left shoulder injury, to include entitlement to

medical and indemnity benefits, was the subject of a August 6, 2004, hearing before the Arkansas

Workers’ Compensation, which resulted on a November 4, 2004, award of medical and

indemnity benefit, to include the designation of Dr. Henry Stroope, a Jonesboro orthopedic

surgeon, as the claimant’s authorized treating physician for the injuries growing out of the March

20, 2003, work-related accident.  The parties did not appeal the November 4, 2004, ruling.

4. The compensability of the claimant’s neck complaint, along with wage 

loss/permanent partial disability and second injury fund liability were the subject of a August 2,

2006, hearing before the Arkansas Workers’ Compensation Commission, which resulted in
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October 17, 2006, award of wage loss disability benefits and attorney fees.  

5. The last payment of medical benefits in this claim by respondent was for services 

rendered to the claimant on September 28, 2005, in connection with his compensable left

shoulder injury. The respondent last paid indemnity benefits to the claimant through May 6,

2007.

6. On August 25, 2010, Dr. Gregory Ricca referred the claimant to Dr. Henry

Stroope 

for evaluation of the claimant’s left shoulder pain.  The claim for additional workers’

compensation benefits, in the form of an evaluation of the claimant’s left shoulder, is barred

pursuant to Ark. Code Ann. §11-9-702 (b)(1).

7. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that the respondent has failed or refused to comply with the prior orders of the

Arkansas Workers’ Compensation Commission directing the payment of reasonably necessary

and related medical, such that a penalty should be imposed in accordance with Ark. Code Ann.

§11-9-802 (d) and (e).  

CONCLUSIONS

The claimant sustained work-related injuries in a March 20, 2003, accident.  Two (2) 

previous hearings have been conducted in the claim and resulted in rulings which were not

appealed by either party.  The claimant asserts that the respondent has failed to comply with the

prior rulings.  Specifically, the claimant maintains that the respondent has refuse to provide

medical treatment in connection with his left shoulder injury under the care of his authorized

treating physician. Further, the claimant maintains that the respondent has failed or refused to
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pay for past medical treatment incurred in the treatment of his compensable injury as directed in

the prior rulings.  Respondent contend that the present matter, though characterized as failure to

comply with prior rulings, is in fact a claim for addition medical benefits and that the came is

barred by the limitation statute.  The parties acknowledge that the prior ruling are res Judicata.

The present claim is one governed by the provisions of Act 706 of 1993, in that the

claimant asserts workers’ compensation as a result of an injury having been sustain subsequent to

the effective date of the afore provisions.

Statute of Limitations

The non-disputed facts of this claim are as follows.  On March 20, 2003, the claimant

suffered a work-related accident.  A dispute developed regarding the compensability of the

claimant’s left shoulder complaints.  By the time of the August 6, 2004, hearing the claimant has

received medical treatment in connection with the left shoulder complaints under the care of

various physicians, to include Dr. Henry Stroope, a Jonesboro orthopedic surgeon.  In addition

to finding the claimant’s left shoulder compensable, the November 4, 2004, Opinion and Award

growing out of the August 6, 2004, hearing directed respondent to pay all “medical, nursing, and

other apparatus expenses”, relative to the claimant’s March 20, 2003, injuries.  Further, Dr.

Henry Stroope was designated the claimant’s authorized treating physician in connection with

the compensable injuries growing out of the March 20, 2003, work-related accident.  An appeal

was not taken from the November 4, 2004, award.

On August 2, 2006, a hearing was conducted on the compensability of the claimant’s

neck complaints.  Additional issues addressed during the August 2, 2006, hearing included wage

loss disability/permanent partial disability, and second injury fund liability.  There was not a
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dispute regarding the claimant’s medical treatment in connection with his left shoulder injury nor

was there a dispute regarding incurred unpaid medical treatment regarding same.  The October

17, 2006, Opinion and Award growing out of the August 2, 2006, hearing found that the

claimant’s neck complaint was not compensable, that the Second Injury Fund did not have

liability in the claim, that the claimant reached the end of his healing period on November 7,

2005, and that he sustained a 10% loss of earning capacity or wage loss disability in addition to a

15% whole person anatomical impairment.

The claimant was later referred to Dr. Gregory Ricca, a Jonesboro neurosurgeon, in

connection with his cervical disc complaints.  The claimant suffered other health problems, to

include a heart attack.  Over a year elapsed following the October 17, 2006, ruling before the

claimant underwent fusion surgery under the care of Dr. Ricca.  During a follow-up visit of

August 25, 2010, to Dr. Ricca the claimant relayed his continuing symptoms.  Following an

examination during the August 25, 2010, visit, Dr. Ricca recommended an evaluation of the

claimant’s left shoulder by Dr. Stroope.

The August 25, 2010, report of Dr. Ricca reflects that the claimant’s primary care

physician was Dr. Nathan Turney.  The claimant testified that Dr. Turney provided prescription

pain medicine to address his left shoulder pain subsequent to receipt of the October 17, 2006,

ruling and the cervical disc surgery by Dr Ricca.  

As noted above, pursuant to the November 4, 2004, Award Dr. Stroope was designated

the claimant’s authorized treating physician in connection with the injuries growing out of the

March 20, 2003, work-related accident.  There is no evidence in the record to reflects that the 

respondent refused to provide treatment to the claimant under the care of Dr. Stroope
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subsequent to the October 17, 2006, ruling.  A claimant may be entitled to on-going medical

treatment after the healing period has ended, if the medical treatment is geared toward

management of the claimant’s injury. Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).

The evidence preponderates that the respondent last furnished medical services in

connection with the claimant’s compensable left shoulder injury on September 28, 2005.  There

is no evidence in the record to reflect that the claimant sought medical treatment under the care

of Dr. Stroope subsequent to September 28, 2005.  The dispute regarding medical treatment

during the August 2, 2006, hearing concerned the claimant’s neck complaints, which was

ultimately non-compensable in the October 17, 2006, ruling.  The claimant did not attempt to

return to Dr. Stroope following the October 17, 2006, ruling until the August 25, 2010,

recommendation by Dr. Ricca.

Ark. Code Ann. §11-9-702 (b), Time for Filing Additional Compensation, provides, in

pertinent part:

(1) In cases in which any compensation, including disability
or medical, has been paid on account of injury, a claim for 
additional compensation shall be barred unless filed with the 
commission within one (1) year from the date of last payment
of compensation or two (2) years from the date of the injury, 
whichever is greater.

There is no showing in the instant claim that respondent failed or refused to comply with the

prior rulings in this claim regarding the furnishing of medical care to the claimant.  The evidence

presented by the claimant fails to develop that the respondent ceased furnishing medical care to

the claimant under the care of Dr. Stroope in connection with the compensable injuries
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subsequent to either the November 4, 2004, ruling or the October 17, 2006, ruling.  The court’s

ruling in Joe Brennan General Contracting v. Adar, 62 Ark. App. 240, 971 S.W.2d 798 (1998),

is controlling in the present matter.  Accordingly, the evidence preponderates that the present

matter is not one of the respondent’s failure to comply with a prior Order of the Arkansas

Workers’ Compensation Commission, as was the case in Care Manor of Baxter County v.

Wheeler, 2009 Ark. App. 132, 307 S.W.3d 32 (2009), but rather that of being barred pursuant to

the Statue of Limitation.  The claimant’s claim for additional workers’ compensation benefits is

respectfully denied and dismissed.

IT IS SO ORDERED.

_______________________________________________
ANDREW L. BLOOD
Administrative Law Judge

 


