
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G007808

REBA GAIL WARD CLAIMANT

TYSON FOODS, INC. RESPONDENT
SELF INSURED 

OPINION FILED NOVEMBER 14, 2011

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR. Attorney, Fort Smith,
Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

On August 16, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas for

hearing.  A pre-hearing conference was conducted on May 31, 2011,

and a pre-hearing order was filed June 1, 2011. A copy of the pre-

hearing order has been marked as Commission’s Exhibit No. 1 and

made part of the record without objection. At the pre-hearing

conference the parties agreed to the following stipulations:

1. On all relevant dates, the relationship of employee- self

insured employer-third party administrator existed

between the parties.

2. The appropriate weekly compensation rates are $267.00 and

$201.00 for permanent partial disability.

3. The claim is controverted in its entirety.

4. The respondent is entitled to the set-off provided by

Ark. Code Ann. §11-9-411 for any benefits paid under a

group policy of insurance, as identified in this
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subsection, against any benefits that may be awarded for

the same treatment or disability.

At the pre-hearing conference the parties also agreed to

litigate the following issues:

1. Whether the claimant’s left carpal tunnel syndrome

represents a “compensable injury”, within the meaning of

the Act.

2. The claimant’s entitlement to the payment of expenses for

medical services, temporary total disability benefits

from July 7, 2010 through August 18, 2010, and attorney’s

fees.

Prior to hearing on August 16, 2011, the Claimant reserved the

issue of permanent disability and all related benefits.

 The claimant contends that she developed carpal tunnel

syndrome in her left upper extremity that manifested itself in

August of 2008 and that the carpal tunnel syndrome is due to the

hand intensive nature of her job.  The claimant also contends that

she is entitled to temporary total disability benefits from July 7,

2010 until August 18, 2010 and reasonably and necessary medical

treatment. Additionally, the claimant contends that her attorney is

entitled to an appropriate attorney’s fee.  The respondent denies

that the left upper extremity carpal tunnel syndrome is

compensable.  The respondent denies that claimant is entitled to

any benefits including temporary total disability benefits, medical

benefits, or attorneys fees related to carpal tunnel syndrome.  The

Respondent states that claimant has had problems with and non-work
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related injuries to her left wrist of years.  Further, claimant was

diagnosed with diabetes which is associated with carpal tunnel

syndrome.  Further, the claimant is morbidly obese which is also

associated with carpal tunnel.

The stipulations agreed to by the parties at the pre-hearing

conference conducted on May 31, 2011, and contained in the pre-

hearing order filed June 1, 2011 are hereby accepted as fact. From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission, and

having had the opportunity to hear testimony and observe the

witness and her demeanor the following decision is rendered.

 FACTUAL BACKGROUND

The claimant is a 56 year old female, who was employed with

the respondent since 1987 (Respondent’s Exhibit No. 1 at P. 1;

Record 8/16/2011 at p. 6).  In June of 2008, the claimant began to

experience numbness in her thumb and first finger of her left hand.

Eventually, the numbness included her whole hand and elbow (Record

8/16/2011 at p. 6).  The claimant related these symptoms to Dr.

Standefer in an August 2008 visit about a neck issue(Record

8/16/2011 at p. 6-7). When the claimant’s symptoms began, she was

working on a line for the respondent. Her duties included packing

two and a half pound bags, two at a time for a total of five pounds

and packing them in 20 pound boxes.  Her duties also included

wiping seals and grading chicken (Record 8/16/2011 at p. 7).  The

claimant testified that  the line ran 40,000 pounds a day and that

one person packed 2,500 pounds an hour.  She stated that she had to
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make the boxes that were used and that it was a hand intensive

activity (Record 8/16/2011 at p. 8-9).  She also testified that her

work was very fast.  According to the claimant, “you don’t skip a

beat”, and the activity was continual. (Record 8/16/2011 at p. 9).

According to the claimant’s testimony, in August of 2008 Dr.

Standefer referred her for a nerve test after she told him about

her hand symptoms (Record 8/16/2011 at p. 9).  She testified that

the nerve test indicated mild carpal tunnel syndrome in her left

upper extremity. (Record 8/16/2011 at p. 9-10)  Dr. Standefer’s

treatment notes dated October 7, 2008 confirm that the EMG

demonstrated mild carpal tunnel syndrome.  However, he stated:

“In talking with her [the claimant] she does
not appear to have a  truly symptomatic carpal
tunnel syndrome, and for this reason I would
advise simply a conservative treatment
approach for her.” ( Respondent’s Exhibit No.
1 at p. 5). 

 Subsequent to the nerve conduction study, the claimant spoke

with a plant nurse and was advised that her case was closed.  The

claimant testified that since she had seen Dr. Standefer for her

neck and he had sent her for the nerve testing for her upper

extremity that she thought she would be allowed to return to him

for treatment related to the study (Record 8/26/2011 at p. 11-12).

The claimant’s case related to her neck had been closed and she was

not allowed to return to see Dr. Standefer post nerve study.  The

last time the claimant saw Dr. Standefer was in August of 2008

(Record 8/16/2011 at p. 13)  In order to obtain treatment, the

claimant went to see Dr. Bise in June of 2010.  Between the time

that she saw Dr. Standefer in 2008 and her visit to Dr. Bise in
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2010, the claimant continued to work for the respondent.  She

testified that she continued in the same job that she had been

doing for the several months before she saw Dr. Standefer in 2008

(Record 8/16/2011 at p. 12-13).  Dr. Bise recommended carpal tunnel

release surgery based on the results of the nerve conduction study

and his physical examination of the claimant.  He makes no further

note of his reasons for recommending surgery (Claimant’s Exhibit

No. 1 at p. 6).  The claimant had carpal tunnel release surgery on

July 7, 2010 (Claimant’s Exhibit No. 1 at p.7).  She testified that

she was off work from July 7 2010 until August 18, 2010 and was

under Dr. Bise’s care (Record 8/16/2011 at p. 13).  The claimant

testified that subsequent to the surgery, she continued to work for

the respondent and her hand was okay.  She stated that the only

time it bothered her was when she worked three weeks of nine hour

days, six days a week (Record 8/16/2011 at p. 15).

It must be noted that the claimant, in this case, had a prior

hearing related to her 2006 injury.  The issue for that hearing was

her entitlement to additional medical treatment for her 2006

injury.  The law judge, in a May 2010 opinion, determined that she

was not entitled to additional treatment (Record 8/16/2011 at p.

17).  The claimant subsequently filed a claim for carpal tunnel

syndrome.  In a deposition taken in preparation for that hearing,

Dr. Standefer testified that he had reviewed the  EMG of the

claimant and found that she had mild carpal tunnel syndrome on the

left side (Joint Exhibit No. 1 at p. 11).  He continued that in his

opinion, the mild carpal tunnel present in the EMG was not related
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to her injury of April 22, 2006  (Joint Exhibit No. 1 at p. 11-12).

Dr. Standefer continued on cross-examination and testified that the

claimant had not complained about numbness in the left upper

extremity until 2008 (Joint Exhibit No. 1 at p. 27).  The doctor

went on to state that in his opinion, the carpal tunnel syndrome,

like most carpal tunnel syndromes was cased by repetitive use of

the hand over time (Joint Exhibit No. 1 at p. 28).  He continued

his testimony and agreed that if her day-to-day job involved hand

intensive repetitive activity that would explain her carpal tunnel

syndrome (Joint Exhibit No. 1 at p. 28, 40).  Dr. Standefer, upon

questioning by the respondent’s attorney testified that the

claimant’s carpal tunnel syndrome did not require treatment (Joint

Exhibit No. 1 at p. 40).

DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(ii)(a) in relevant

part defines compensable injuries:

“As an injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is (a) caused by rapid
repetitive motion. Carpal tunnel syndrome is
specifically categorized as a compensable
injury falling within the definition.”

 In Kildow v Baldwin, 333 Ark. 335, 969 S.W.2d 190 (Ark.

1998), the Arkansas Supreme Court held that the claimant who

alleges a compensable injury in the form of carpal tunnel syndrome

need not prove that rapid and repetitive motion  caused the injury.

Citing A.C.A. §11-9-102(4)(A)(ii)(a), the Court in Kildow stated
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that the statute specifically provides that carpal tunnel syndrome

falls within the definition of a compensable injury and rapid and

repetitive motion.  It is a compensable injury not just a type of

rapid and repetitive motion.  It is compensable per se. The fact

that a claimant does not have to prove rapid and repetitive motion

in carpal tunnel syndrome cases does not relieve them of other

burdens of proof.  The court in Kildow specifically calls these

burdens safeguards to protect employers from false claims, Kildow

at p.192.  The claimant in a carpal tunnel syndrome case must show

by a preponderance of the evidence that the injury arose out of and

in the course of employment but also by the same standard must

produce objective medical evidence that the injury is compensable

as well as proof that the injury was the major cause of the

disability or need for treatment, Kildow at p.192; see also A.C.A

§11-9-102(4)(D) and §11-9-102(4)(E)(ii).  In the instant case, we

must first address whether the claimant’s left carpal tunnel

syndrome represents a “compensable injury” within the meaning of

the Act. The claimant had worked for the respondent since 1987,

when in 2006 she sustained an injury to her neck.  That injury was

being treated and in 2008, she saw Dr. Standefer for a follow up

related to that injury.  During that visit, she related that she

had some left hand numbness.  As a result, Dr. Standefer sent her

for an EMG.  The EMG showed that the claimant had mild carpal

tunnel syndrome in her left upper extremity. Based on the EMG

results, in October of 2008, Dr. Standefer recommended a

conservative treatment approach, as her carpal tunnel was not
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“truly” symptomatic.  The October appointment was the last time

that she saw Dr. Standefer.  In July of 2010, the claimant had

carpal tunnel release surgery done by Dr. Bise.  In June of 2010,

Dr. Bise recommended surgery, but made not other notations as to

cause or need for treatment.  Dr. Standefer does however, in a 2009

deposition, state that the carpal tunnel did not require treatment.

In that deposition, Dr. Standefer does state that her daily job

duties could be the cause of her carpal tunnel syndrome.  The

claimant testified to her job duties and the hand intensive nature

of her work as well as the speed at which she had to work.  Her

duties were clearly hand intensive.

The claimant must prove by a preponderance of the evidence

that she has sustained a compensable injury in the form of carpal

tunnel  syndrome.  As part of that burden the claimant must produce

objective medical evidence that the injury is compensable, Kildow

at p. 192, A. C A. §11-9-102(4)(D).  Here, the testimony   of the

claimant supports that her injury was the result of her job duties.

Dr. Standefer’s opinion in the 2009 deposition is objective medical

evidence to support the claim that the claimant sustained a

compensable injury in the form of carpal tunnel syndrome to her

left extremity.

Once a claimant establishes by a preponderance of the evidence

that he or she has suffered a compensable injury, the claimant also

bears the burden by a preponderance of the evidence to show that

the alleged injury is the major cause of the disability or need for

treatment. It is clear from the claimant’s testimony and the
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medical testimony that the claimant’s carpal tunnel syndrome is the

major cause of the claimant’s disability and need for treatment.

While Dr. Standefer recommended a conservative course of treatment

and did not think surgery was necessary, the trier of fact cannot

ignore that the recommended surgery by Dr. Bise resulted in an

improvement in the claimant’s condition.  Additionally, Dr. Bise

noted that the claimant had excellent recovery with no residual

disability (Claimant’s Exhibit No. 1 at p. 10).  I find that the

evidence contained in the medical testimony presented by the

claimant as well as her testimony is credible and that the claimant

has met her burden of proof to show that she suffered a compensable

injury in the form of carpal tunnel syndrome.  I also find that

this injury resulted from her work in the respondent’s employment.

The claimant has also produced, by a preponderance of the evidence,

objective medical evidence that she suffered such an injury and the

objective medical evidence supports this claim.  While Dr. Bise, in

making his recommendation for surgery, did not expound on the cause

of the carpal tunnel syndrome or list numerous reasons for his

recommendation, the claimant’s recovery and improvement are enough

to support the necessity for the surgery.  Therefore, I find that

the claimant did suffer a compensable injury in the form of carpal

tunnel syndrome to her upper left extremity.  Additionally,  I find

that the claimant  has proven by a preponderance of the evidence

that she is entitled to reasonable and necessary medical treatment

based on the evidence submitted. The claimant is entitled to

medical services and temporary total disability from July 7, 2010
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through August 18, 2010.  I also find that the claimant’s attorney

is entitled to appropriate attorney’s fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a

preponderance of the evidence that she

suffered a compensable injury in the form

of carpal tunnel syndrome to her left

upper extremity while in the employ of

the respondent. The claim that she

suffered a compensable injury is

supported by objective medical findings.

The claimant has also proven that the

injury occurred in the course of her

employment with the respondent and that

the injury is the major cause for her

need for treatment.  Claimant is entitled

to TTD from July 7, 2010 to August 18,

2010. 

2. I find that the claimant is entitled to

medical services related to the treatment

of  carpal tunnel syndrome, including the

surgery performed by Dr. Bise in July of

2010.  It is the Commission’s view that

those medical services are reasonable and

necessary based on the submitted

evidence.
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3. I also find that the claimant’s attorney

is entitled to the appropriate attorney’s

fees based on the above findings.

ORDER

The respondents shall pay temporary total disability benefits

from July 7, 2010 through August 18, 2010.

The respondents shall pay all reasonable and necessary medical

services related to the claimant’s compensable carpal tunnel

syndrome including the surgery performed by Dr. Bise in July of

2010.

 The respondents shall pay to the claimant’s attorney the

appropriate statutory attorney’s fees based on the above findings.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                            
                                  AMY GRIMES
                  ADMINISTRATIVE LAW JUDGE
                                         


