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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F801551

JUDY WARD              
CLAIMANT

PULASKI COUNTY MEDICAL EXCHANGE         RESPONDENT EMPLOYER

AMERICAN ZURICH INSURANCE COMPANY           RESPONDENT CARRIER

ORDER AND OPINION FILED JUNE 28, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE STEVEN McNEELY, Attorney at
Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL STILES, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas, on June

1, 2011.  A Prehearing conference was held on April 19, 2011, and a Prehearing

Order was filed on April 20, 2011.  A copy of the Prehearing Order was marked

as Commission Exhibit #1 and made a part of the record without objection.

At the Prehearing Conference and before the hearing, the parties agreed

to the following stipulations:

1.  There was a compensable back injury on November 10, 2007.

2.  Respondents accepted the claim as compensable.

3.  The compensation rates are $230/173.

4.  Respondents are accepting a 5% body as a whole rating and will
pay the rating plus interest and attorney’s fees on the rating.
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The claimant contends she is entitled to some additional medical to

include treatment by Dr. Steven Cathey and Dr. Garlapati and an MRI.  All other

issues are reserved.

Respondents rely on the treatment records from the claimant’s treating

physicians, mostly Dr. Saer, Dr. Sprinkle and Dr. Vargas.  Respondents contend

the additional treatment by Dr. Garlapati, Dr. Cathey and the MRI are not

reasonable and necessary in light of the prior treatment.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There was a compensable back injury on November 10, 2007.

2.  Respondents accepted the claim as compensable.

3.  The compensation rates are $230/173.

4.  Respondents are accepting a 5% body as a whole rating and will
pay the rating plus interest and attorney’s fees on the rating.

5. The claimant has proven by a preponderance of the evidence that
the additional medical treatment she has pursued for pain
management is reasonable and necessary.

6.  Respondents are responsible for the additional reasonable and
necessary medical treatment.
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DISCUSSION

The claimant, 68 years old, began her employment with the respondent

employer on September 6, 2006.  The claimant’s job was a telephone operator

where she was charged with emergency paging of physicians.  The claimant

testified that on November 10, 2007, she was walking through the break room

and slipped and fell on newly waxed floors.  The claimant hit on her buttocks and

right side and had pain across her back and down her right leg.  The claimant

has undergone conservative care and treatment with no surgery.  The claimant

was asked to describe her symptoms and she testified in part:

Oh, there’s no–not a lot of let up with it. Sometimes I’m up seven,
eight times a night. I wake up screaming, clawing at my leg
because it’s cramped, knotted up, or I’m spasming. I get up and
walk a while, take a hot bath, get on a heating pad, last resort take
the dope. We’ve tried–because I’m worried about being a druggie,
since I’ve worked with them calling in, I’m concerned about taking
that stuff, so I don’t take it unless I absolutely have to.
T. p. 15, line 25, p. 16, lines 1-7.

The claimant worked some following the injury but then was unable to work.  The

claimant last saw Dr. Saer or Dr. Sprinkle in December 2009.  The claimant

testified that because she could not get permission to see a doctor, she went to

her family doctor and was referred to Dr. Galapati and also to Dr. Steven

Cathey.  

According to the claimant, Dr. Garlapati has prescribed hydrocodone and

possibly try a TENS unit.  Dr. Garlapati and Dr. Cathey have not recommended

surgery.  The claimant testified that she has pain 90% of the time and cannot sit
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or stand for very long periods.  

Under cross examination, the claimant testified that she did not have

permission to return to Dr. Saer or Dr. Sprinkle after December 2009 and

respondents would not pay for the MRI ordered by Dr. Sprinkle.  The claimant

went to her family doctor and was referred to Dr. Reginald Rutherford and Dr.

Rutherford referred the claimant to Dr. Garlapati and Dr. Garlapati referred the

claimant to Dr. Steven Cathey, who ordered an MRI.  The claimant saw Dr.

Cathey on two occasions and she saw Dr. Garlapati on two occasions and she

saw Dr. McDonald for one psychological evaluation in preparation for the TENS

unit.  

ADJUDICATION

A claimant bears the burden of proving entitlement to additional medical

treatment. Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004). The claimant may be entitled to ongoing medical treatment after the

healing period has ended if the treatment is geared toward management of the

compensable injury. Id. Ark. Code Ann.§11-9-508(a) (Supp. 2009) requires an

employer to promptly provide for an injured employee such medical and surgical

treatment “as may be reasonably necessary in connection with the injury

received by the employee.” What constitutes reasonably necessary treatment is

a question of fact for the Commission, which has the duty to use its expertise to

determine the soundness of medical evidence and to translate it into findings of

fact. Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205 S.W.3d 181 (2005).
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Treatment intended to reduce or enable a claimant to cope with chronic

pain attributable to a compensable injury may constitute reasonably necessary

medical treatment within the meaning of Ark. Code Ann.§11-9-508(a).  See,

Chronister v. Lavaca Vault, Full Workers’ Compensation Commission, June 20,

1991 (D704562).  An employer may also remain liable for medical treatment

reasonably necessary to maintain a claimant’s condition after the healing period

ends.  Artex Hydrophonics, Inc., v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).

I find the claimant has proven by a preponderance of the evidence that

the additional medical treatment she pursued is reasonable and necessary.  The

claimant was a credible witness and her testimony about her treatment and

symptoms was consistent with the problems noted in her medical records.

Respondents discontinued additional medical in December 2009.  On

September 30, 2009, Dr. Saer opined the claimant had reached maximum

medical improvement and assigned a 5% permanent impairment rating.  He also

opined that the claimant continued to be symptomatic and might need steroid

injections in the future or even a discectomy and fusion.  By December 4, 2009,

Dr. Saer released the claimant to work on a part time basis.  Dr. Saer did not

recommend surgery at the time of his last visit with the claimant.  

The claimant testified that once her pain was excruciating and she could

not get permission to go back to the doctor, she went to her family doctor and

was referred to Dr. Garlapati and then Dr. Cathey.  The claimant did have
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another MRI as ordered by Dr. Cathey.  After reviewing the MRI performed on

April 5, 2011, Dr. Cathey also did not recommend surgery but did recommend

some epidural steroid injections.

After considering the claimant’s credible testimony and reviewing the

medical evidence, I find the claimant has proven by a preponderance of the

evidence that the additional medical she has pursued is reasonable and

necessary and related to the compensable injury.  Respondents are responsible

for the reasonable and necessary medical treatment the claimant has pursued

for pain management.  

ORDER

The claimant has proven by a preponderance of the evidence the

additional medical she has pursued is reasonable and necessary and related to

her compensable injury.  Respondents are responsible for the reasonable and

necessary medical treatment.

No indemnity benefits have been awarded herein.  An attorney’s fee may

be awarded only on indemnity benefits owed and controverted.  Ark. Code Ann.§

11-9-715.  Therefore, no attorney’s fees are awarded.

All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann.§

11-9-809.

IT IS SO ORDERED.
_______________________________
LINDA K. MARSHALL
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Administrative Law Judge


