
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F812479

FREDA WALTER CLAIMANT

FRIENDSHIP COMMUNITY CARE, INC. RESPONDENT
                                                       
RISK MANAGEMENT RESOURCES, TPA              No. 1         RESPONDENT

DEATH & PERMANENT DISABILITY TRUST FUND     No. 2      RESPONDENT

OPINION FILED FEBRUARY 11, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by JAMES ARNOLD, II, Attorney, Fort
Smith, Arkansas. 

Death & Permanent Disability Trust Fund represented by CHRISTY
KING, Attorney, Little Rock.  The Fund did not participate in the
hearing.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 23,

2010, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on April 6, 2010.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time. Prior to the commencement of the hearing, the parties

announced that they could agree on the claimant’s average weekly

wage, as well as the appropriate total disability and permanent

partial disability rates. The claimant also announced that she was

only seeking temporary partial benefits, rather than temporary

total disability benefits, for the period of October 26, 2009

through February 1, 2010.   A copy of the pre-hearing order, with
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these amendments noted thereon, was made Commission’s Exhibit No.

1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On October 22, 2008,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $229.00

for total disability and $172.00 for permanent partial

disability. The claimant’s average weekly wage was

$344.00.

3. On October 22, 2008, the claimant sustained a compensable

injury to her back with a compensable consequence to her

right lower extremity.

4. There is no dispute at present over medical services

5. There is no dispute at present over temporary total

disability benefits through October 25, 2009.

6. The respondents have accepted liability for permanent

partial disability benefits for a permanent physical

impairment of 20 percent to the body as a whole and 7

percent to the leg below the knee.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to temporary partial

disability  benefits from October 26, 2009 through

February 1, 2010.
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2. The claimant’s entitlement to permanent disability

benefits for permanent functional disability.

3. Attorney’s fees.

In regard to these issues, the claimant contends:

“a. The claimant contends that she is entitled
to temporary partial disability benefits from
on or about October 26, 2009 until February 2,
2010.

b. The claimant contends that the effects of
her compensable injuries have resulted in
substantial wage loss and that she is
therefore entitled to disability benefits
greatly in excess of her impairment ratings.

c. The claimant contends that her attorney is
entitled to an attorney’s fee in regard to any
permanent disability benefits over and above
the impairment ratings.”
   

In regard to these issues, the respondents #1 contend:

“The respondents contend that the claimant has
received all temporary benefits to which she
is entitled and that she had not sustained any
permanent disability in excess of the
impairment rating which have been accepted by
the respondents.”

In regard to these issues, the Death & Permanent Total 

Trust Fund contends:

“The Trust Fund contends that in the event the
claimant is found to be permanently and
totally disabled, she would not be entitled to
benefits prior to her last day of employment,
no earlier than June 30, 2010.

If the claimant is found to be permanently and
totally disabled, the Trust Fund stands ready
to commence weekly benefits in compliance with
A.C.A. §11-9-502. Therefore, the Trust Fund
has not controverted the claimant’s
entitlement to benefits.”
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 DISCUSSION

I.  TEMPORARY PARTIAL DISABILITY BENEFITS

The first issue to be addressed concerns the claimant’s

entitlement to temporary partial disability benefits for the period

of October 26, 2009 through February 1, 2010. The burden rests upon

the claimant to prove her entitlement to these benefits.

In order to meet this burden, the claimant must prove that she

continued within the healing period for her compensable injury or

its compensable consequences, during this interval.   The claimant

must further prove that the compensable injury or its compensable

consequences caused a reduction in her wages, during this same

period of time. 

The duration of the healing period is essentially a medical

question.  Thus, significant consideration must be given to the

medical record in the resolution of this issue.

Applicable case law provides that the healing period continues

until the claimant has achieved the maximum benefit of time and

medical treatment in the healing of the actual physical damage

caused by the compensable injury.  Once this physical damage

resolves or at least stabilizes, at a level where nothing further

in the way of time or medical treatment offers a reasonable

expectation of improvement, then the healing period has ended.  The

mere continuation of chronic symptoms, even though these chronic

symptoms may require medical services, is not sufficient, in and of

itself, to extend the healing period.
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In the present case, the evidence shows that the claimant

sustained a compensable injury to her back with resulting

neurological damage in a specific employment-related incident on

October 22, 2008. As a compensable consequence of this initial

compensable injury, the claimant sustained additional physical

injuries to her right lower extremity in a subsequent fall. With

multiple injuries, the overall healing period, for the purposes of

temporary disability benefits, is controlled by the longer lasting

healing period.  

The medical evidence reveals that the claimant’s last treating

physician for her initial compensable back injury was Dr.  James

Adametz, a neurosurgeon.  In his report of August 21, 2009, Dr.

Adametz indicated that the claimant was “rapidly reaching maximum

medical benefit” (MMI)for her compensable back injury and

anticipated that she would likely be MMI by the time of her next

follow up visit, scheduled for approximately one month from that

date.  In his report of October 27, 2009, Dr. Adametz opined that

the claimant’s compensable back injury was now permanent, but

stable. He indicated that he had nothing further to offer her in

the way of medical treatment, except for the indefinite

continuation of various oral medications for her chronic symptoms

and released the claimant from his care. At that time, he also

assessed a permanent physical impairment of 20 percent to the body

as a whole for the claimant’s compensable back injury and

continuing neurological deficits.  
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From the claimant’s testimony, it appears that her primary

treating physician for her compensable right lower extremity

injuries, was a Dr. Burks.  However, no reports or records from

Dr. Burks were introduced by either party.  The claimant further

testified that she was released from treatment by Dr. Burks, prior

to her release by Dr. Adametz. The claimant stated that she was

subsequently sent by the respondent to Dr. Larry Nguyen, for

evaluation and treatment of her compensable right lower extremity

difficulties. The claimant also stated that Dr. Nguyen provided her

with treatment for these difficulties, in the form of physical

therapy.

The only report or record of Dr. Nguyen, which has been

introduced by either party, is a report dated February 2, 2010.  In

this report, Dr. Nguyen stated that the claimant had completed the

physical therapy for her compensable right lower extremity

difficulties and that the physical therapy had improved the

strength and range of motion of the claimant’s right ankle.  Dr.

Nguyen also opined that the claimant had reached maximum medical

improvement as of February 2, 2010, for her compensable right lower

extremity difficulties. He assessed a 7 percent permanent physical

impairment for the residuals of the claimant’s right ankle injury

and released the claimant from any further scheduled follow up.  

After consideration of all the evidence presented, I find

that the claimant has proven by the greater weight of the credible

evidence that she continued within her healing period from the

effects of her compensable right lower extremity injuries from
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October 26, 2009 through February 1, 2010.  Even though the

claimant had apparently been released from treatment by Dr. Burks,

there are no reports or records of Dr. Burks giving his reason for

this release or indicating that in his opinion, the claimant had

reached MMI or did not reasonably require any further treatment for

her compensable right leg/ankle injury.  Further, the

recommendation of Dr. Nguyen of further physical therapy and the

apparent benefit from such treatment would support the conclusion

that the claimant’s healing period for her compensable right leg

difficulties continued through February 1, 2010.  Therefore, the

claimant has satisfied the first requirement for her entitlement to

additional temporary total disability benefits during this period.

The evidence shows that the claimant actually “returned to

work” with the respondent on or about November 2, 2009.  However,

this return was at a light or limited duty position for only four

hours a day, five days a week. In this position, the claimant

received $7.25 per hour, which would yield an average weekly wage

of $145.00. This amount would be appreciably less than the $344.00

average weekly wage that the claimant was receiving at the time of

her initial compensable injury.  

Ark. Code Ann. §11-9-520 provides:

“In cases of temporary partial disability
resulting in the decrease of the injured
employee’s average weekly wage, there shall be
paid to the employee sixty-six and two-thirds
percent (66 2/3%) of the difference between
the employee’s average weekly wage prior to
the accident and his or her wage-earning
capacity after the injury.”
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It is my opinion that the wages actually paid to the claimant

for the light duty position provided her by the respondent, during

the period of October 26, 2009 through February 1, 2010, was an

accurate reflection of the claimant’s “wage-earning capacity after

the injury”.  During this time, the claimant was limited to

strictly sedentary work.  She required the use of a wheelchair or

walker to ambulate or stand and hand controls to drive.  She was

also limited to positions that would allow her to stand, as needed.

 Clearly, a considerable portion of these physical

restrictions and limitations were due primarily to the permanent

restrictions and limitations resulting from the claimant’s

compensable back injury, which had stabilized prior to October 26,

2009.  However, the report of Dr. Nguyen shows that, during this

disputed interval, the claimant was also experiencing limitations

on her ability to ambulate and stand due to weakness and loss of

range of motion of the right ankle, which had not become permanent

and was in fact improved by the recommended physical therapy.

Thus, the continuing temporary effects of the claimant’s

compensable right ankle injury were also contributing to her loss

of wage-earning capacity from these limitations, during this same

time.  

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence shows that

the claimant experienced a decrease in her wage-earning capacity

from the temporary effects of her compensable right leg injury,

during the period of October 26, 2009 through February 1, 2010.  I
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further find that this decrease in wage-earning capacity was in the

amount of $199.00 per week. Thus, the claimant has satisfied the

second and final requirement for her entitlement to temporary

partial disability benefits during the period of October 26, 2009

through February 1, 2010.

In summary, it is my opinion that the claimant has proven by

the greater weight of the credible evidence that she is entitled to

temporary partial disability benefits from October 26, 2009 through

February 1, 2010.  Pursuant to the provisions of Ark. Code Ann.

§11-9-520, the claimant would be entitled to temporary partial

disability benefits, during this period, in the amount of $133.00

per week.  

II. PERMANENT FUNCTIONAL DISABILITY

The final issue to be addressed concerns the claimant’s

entitlement to benefits for permanent functional disability or loss

of wage-earning capacity.  This would include permanent total

disability.  Again, the burden rests upon the claimant to prove the

existence and extent of any permanent functional disability.  

The present case involves both a “scheduled” and an

“unscheduled” injury.  In determining permanent total disability,

the disabling effects of both the scheduled and unscheduled

injuries can be considered.  However, if the claimant fails to

prove that she has been rendered permanently totally disabled, only

the effects of the compensable “unscheduled” injury can be

considered in determining the percentage or degree of or permanent

partial disability for permanent functional disability or loss of
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wage-earning capacity, in excess of the permanent partial

disability attributable to permanent physical impairment.  

The record shows that the claimant is 54 years old. She has a

12th grade education and finished LPN school.  She was a licensed

practical nurse for approximately 30 years, until she voluntarily

took inactive status in 2003. At the hearing, the claimant appeared

personable and intelligent. The evidence further shows the claimant

to be relatively well motivated. On her Physical Capacity

Evaluation, she exhibited maximum and reliable effort. She also

immediately returned to employment with the respondent, upon her

release to do so by her treating physician, and continued in this

position until she was let go by the respondent.  

The evidence presented establishes that the claimant’s

compensable back injury and resulting neurological deficits in her

lower extremities have produced significant limitations and

restrictions on her potential employment activities. As indicated

in the reports of Dr. Adametz and the Functional Capacity

Evaluation, the claimant has a significant impairment in her

ability to lift, carry, or even walk and is limited to a “desk job”

only.  Her compensable right ankle injury would appear to further

adversely affect her ability to stand or walk.  However, she does

not appear to be limited in the use of her arms and hands to lift

and manipulate light objects or operate a keyboard.  The claimant’s

credible testimony also establishes that her compensable back

injury and resulting neurological deficits prevent her from
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continuously sitting or standing for prolonged periods and require

herd her to be able to sit or stand as necessary. 

The claimant’s previous employment has consisted primarily of

nursing positions for 25 to 30 years, for a considerable period of

time as a private duty nurse. For a little over a year immediately

prior to her compensable injury, she had performed similar

activities for the respondent, doing such things as  assisting

clients in doing their physical therapy, in physical care and

hygiene, in transportation, and in life skills training.  Most of

these services were performed in the client’s homes.

Clearly, the  permanent restrictions and limitations from the

claimant’s compensable injuries would prevent her from being either

a private duty nurse or performing the initial employment position

she held with the respondent. Even if the claimant obtained

recertification of her LPN license, the permanent restrictions from

her compensable injuries would foreclose her from the vast majority

of LPN positions.  Hospitals, nursing homes, and even most clinic

and doctor’s offices require their nurses to be physically able to

lift, particularly in moving and assisting patients. More

importantly, most nursing or LPN positions require that the nurse

be able to move relatively fast, at least on occasion. 

The evidence further shows that the claimant has no particular

experience or training in the secretarial or clerical fields.

However, at the time of the hearing, the claimant was receiving

training in the use of a computer.  However, there are a number of

clerical positions that do not require significant skills or
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training, such as the position the claimant held with the

respondent for months after her compensable injury.  

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence, that she has sustained a significant permanent

partial disability, as a result of the effects of her compensable

back injury. However, she has failed to prove by the greater weight

of the credible evidence that she has sustained permanent total

disability as a result of both her compensable back injury and her

subsequent compensable right lower extremity injury.

Clearly, the claimant is physically capable of performing a

“desk job” or light clerical position, such as that which she

performed for the respondent from early November 2009 until the end

of June of 2010. Most of the potential employment positions, which

were identified by the respondent’s vocational expert, would not be

compatible with either the restrictions resulting from the

claimant’s compensable injuries or the claimant’s training/skills.

However, some of the positions that were identified by the

respondent’s vocational expert, would be within the claimant’s

physical restrictions and skill level, such as a surgery scheduler,

clerk admitting specialist, and patient services representative.

There clearly exists a sufficient number of light clerical jobs,

similar to the one the claimant had with the respondent after the

compensable injury, to provide her with a reasonable expectation of

regular gainful employment, albeit at a significantly less weekly

wage than she was receiving at the time of her compensable injury.
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These would include such positions as a motel/hotel desk clerk,

receptionist, dispatcher, etc.  A significant number of other

positions would be available to the claimant with a minimum of

training in computer skills.  

Considering only the disabling effects of the claimant’s

compensable back injury, I find that she has proven by the greater

weight of the credible evidence that she has experienced a

permanent partial disability for permanent functional disability in

the amount of 30 percent to the body as a whole. This would be in

addition to her permanent partial disability for permanent physical

impairment in the amount of 20 percent to the body as a whole and

7 percent to the leg below the knee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On October 22, 2008, the relationship of employee-self

insured employer existed between the parties.

3. On October 22, 2008, the claimant earned an average

weekly wage of $344.00. This would entitle her to weekly

compensation benefits of $229.00 for total disability and

$172.00 for permanent partial disability.  On October 22,

2008, the claimant sustained a compensable injury to her

back and subsequently sustained a compensable consequence

to her right lower extremity.

4. There is no dispute, at the present time, over the

claimant’s entitlement to medical services.
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5. There is no dispute over temporary disability benefits

through October 25, 2009. The respondents have accepted

liability for permanent partial disability benefits for

permanent physical impairment in the amount of 20 percent

to the whole and 7 percent to the leg below the knee.

6. The claimant has proven that she is entitled to temporary

partial disability benefits for the period of October 26,

2009 through February 1, 2010, at the weekly rate of

$133.00. Specifically, the claimant has proven by the

greater weight of the credible evidence that during this

time she continued within her healing period from the

effects of her compensable injuries or compensable

consequences and had experienced a reduction in her wage-

earning capacity, as a result of the effects of her

compensable injuries or compensable consequences.

7. The claimant has failed to prove by the greater weight of

the credible evidence that her compensable injury and its

compensable consequences have rendered her permanently

totally disabled. Specifically, the claimant has failed

to prove by the greater weight of the credible evidence

that the compensable injury and its compensable

consequences have precluded her from any reasonable

expectation of obtaining regular gainful employment in

the open job market.

8. The claimant has proven by the greater weight of the

credible evidence that she has sustained a permanent
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partial disability of 30 percent to the body as a whole

for permanent functional disability or loss of wage-

earning capacity, solely as a result of her compensable

“unscheduled” injury to her back. She would be entitled

to permanent partial disability benefits for this

permanent functional disability in excess of the

permanent partial disability benefits for permanent

physical impairment, in the amount of 20 percent to the

body as a whole. Thus, the claimant would be entitled to

an overall permanent partial disability of 50 percent to

the body as a whole and 7 percent to the leg below the

knee.

9. The respondents have controverted the claimant’s

entitlement to any temporary partial disability benefits

from October 26, 2009 through February 1, 2010, and her

entitlement to any permanent partial disability benefits

in excess of 20 percent to the body as a whole and 7

percent to the leg below the knee.

10.  The appropriate fee for the claimant’s attorney is the

statutory attorney’s fee on the controverted temporary

partial disability benefits and permanent partial

disability benefits herein awarded.  

ORDER

The respondents shall pay to the claimant temporary partial

disability benefits for the period of October 26, 2009 through

February 1, 2010, at the weekly rate of $133.00. 
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The respondents shall pay to the claimant permanent partial

disability benefits equivalent to a 50 percent permanent partial

disability to the body as a whole and 7 percent to the leg below

the knee. The respondents are entitled to credit for all such

benefits previously paid.

The respondents shall pay to the claimant’s attorney the

statutory controverted attorney’s fee on the temporary partial

disability benefits herein awarded and the permanent partial

disability benefits herein awarded, in excess of 20 percent to the

body as a whole and 7 percent to the leg below the knee. One-half

of this fee is the obligation of the respondents in addition to

these benefits. The remaining one-half of this fee is to be

withheld by the respondents from these benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount. 

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                            
                                  MICHAEL L. ELLIG
                   ADMINISTRATIVE LAW JUDGE
                                         


