
1

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G008078

CHARLENE WALKER CLAIMANT

WAL-MART ASSOCIATES, INC.                 RESPONDENT
EMPLOYER

SELF INSURED          RESPONDENT CARRIER

ORDER AND OPINION FILED MARCH 30, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE JIM BURTON, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE CURTIS NEBBEN, Attorney at
Law, Fayetteville, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on March

11, 2011.  A prehearing conference was held on January 18, 2011 and a

Prehearing Order was filed the same date.  A copy of the Prehearing Order was

marked as Commission Exhibit #1 and made a part of the record without

objection.

At the Prehearing Conference and before the hearing, the parties agreed

to the following stipulations:

1.  There was a September 6, 2010 employer/employee relationship.

2.  The compensation rates are $109.

The claimant contends that she was in the course and scope of her

employment moving a rack of clothing when the rack fell on her injuring her
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shoulder.  The claimant contends she is entitled to medical benefits.

Respondents contend the claimant did not sustain an injury arising out of

and in the course of her employment.  Respondent further contends there are no

measurable findings.

ISSUES TO BE LITIGATED

1.  Compensability

2.  Medical Benefits

From a review of the record as a whole, to include medical reports,

documents, deposition of the claimant and other matters properly before the

Commission, and having had an opportunity to hear the testimony of the

witnesses and to observe their demeanor, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann §11-9-704:          

                                                              FINDINGS OF FACT AND

CONCLUSIONS OF LAW

1.  There was a September 6, 2010 employer/employee relationship.

2.  The compensation rates are $109.

3.  The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury supported by

objective findings.

DISCUSSION

The claimant, 42 years old, began her employment with the respondent

employer on August 16, 2010 as a floor sales associate.  The claimant described
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her job duties:

It involved receiving product, taking it out into the department and
filling the shelves. If there was a new setup when you were going
to a different season, say when they pull the spring clothes or the
winter clothes, they go on clearance and you put the next season
out. 
T, p. 10, lines 10-14

The claimant testified that on September 6, 2010, she was switching out

seasonal clothing.  The claimant was taking the over abundance of clothes and

was putting them in a bin.  She was freeing the racks so they were empty for the

next shipment truck.  The claimant testified that she was taking clothes off the

rack and placing them in bins when the rack fell over hitting her shoulder. 

According to the claimant, the incident happened about 2:50 p.m. and she

reported it to her floor supervisor immediately but she was unable to report the

incident to the main supervisor until about 4:00 p.m.

According to the claimant, when the rack fell, it pulled her arm hard.  The

rack was still half full of winter clothes and the claimant testified it felt like it

weighed 100 to 150 pounds.  The claimant did not immediately seek medical

treatment, but two days later, she did see Dr. Lack.  The claimant testified that

Dr. Lack ordered x-rays and recommended Advil and physical therapy.  The

claimant did not receive physical therapy.  The claimant saw Dr. Lack on two

occasions and also went to the emergency room on March 9, 2011.  The

claimant testified that in March 2011, her left arm started swelling from the

shoulder down to her wrist.  The claimant was prescribed some medication and

this provided some relief.  The claimant can reach over her head with her right
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arm but can only go 45 degrees with the left arm.  

The claimant testified that she is in constant pain and the pain is more

acute at times, especially when she does activities that require a lot of

movement of the left arm.  The claimant testified that the pain wakes her multiple

times throughout the night.  

The claimant last worked for the respondent on September 22, 2010 and

was required to provide a full release in order to continue her employment.  The

claimant has applied for unemployment benefits.  

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident

that is identifiable by time and place of occurrence, a claimant must establish (1)

proof by a preponderance of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of the evidence that the

injury caused internal or external harm to the body that required medical

services; (3) medical evidence supported by objective findings establishing the

injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and identifiable by time and place of occurrence. 

Ark. Code Ann. §11-9-102(4) (Repl. 2007).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the

compensability of the claim, compensation must be denied.  Mikel v. Engineering

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant in the instant case was involved in an accident where a

rolling rack fell and hit her shoulder.  I found the claimant’s testimony to be
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credible and the videotape introduced corroborated the claimant’s account of the

incident.  The claimant testified that she promptly reported the incident and she

sought medical treatment with Dr. Michael Lack on two occasions.  She was

diagnosed with a shoulder strain, was given an x-ray, was given a sling, advised

to take ibuprofen and physical therapy was recommended.  The claimant was

not approved for the physical therapy but did work some light duty for a short

time before she was released by her employer.  The only other medical

treatment the claimant has pursued was an emergency room visit on March 9,

2011.  The diagnosis was rotator cuff strain vs. tear with a follow up plan of an

outpatient MRI.  The claimant was prescribed Hydrocodone and Naproxen. 

Those three visits are the extent of the medical treatment the claimant has

pursued.  The claimant did not have the MRI.

While the claimant clearly was involved in a rack falling on her at work,

the sparse medical evidence does not provide objective findings of an injury as

required by Ark. Code Ann. §11-9-102(4)(D).  Objective findings are necessary

for the claimant to sustain her burden of proof for a compensable injury.  I find

the claimant has failed to prove by a preponderance of the evidence that she

has sustained a compensable injury supported by objective findings.

ORDER

The claimant has failed to prove by a preponderance of the evidence that

she sustained a compensable injury supported by objective findings.  The claim

for benefits is respectfully denied and dismissed.  

IT IS SO ORDERED.
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_______________________________
LINDA K. MARSHALL
Administrative Law Judge


