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TIM WALDROP CLAIMANT

A-1 DRYWALL & ACOUSTICS RESPONDENT
                                                       
FIRSTCOMP INSURANCE COMPANY,         RESPONDENT
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OPINION FILED JUNE 16, 2011

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 5, 2011,

in Fort Smith, Arkansas. On March 22, 2011, the deposition of Dr.

J. Michael Standefer was taken and has been admitted as

Respondent’s Exhibit No. 3. 

A pre-hearing order was entered in this case on November 3,

2010. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. Immediately prior to the commencement of the

hearing, the claimant announced that he wished to raise another

issue, specifically, his entitlement to an additional evaluation by

Dr. Standefer. Without objection from the respondent, this

additional issue was added. A copy of this pre-hearing order with

this amendment noted thereon was made Commission’s Exhibit No. 1 to

the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On May 21, 2009,  the relationship of employee-employer-

carrier  existed between the parties.

2. The appropriate weekly compensation benefits are $333.00

for total disability and $250.00 for permanent partial

disability.

3. On May 21, 2009, the claimant sustained a compensable

injury to his back. 

4. There is no dispute over the claimant’s entitlement to

medical services.

5. There is no dispute over the claimant’s entitlement to

temporary disability benefits.

6. The healing period ended on August 23, 2010.

7. Respondents have accepted liability for and are paying

permanent partial disability benefits for a permanent

physical impairment of 10 percent.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The extent of permanent functional disability or wage

loss.

2. The claimant’s entitlement to a follow up visit with Dr.

Standefer. 

3. Attorney’s fees.



Waldrop-F908727 -3-

In regard to these issues, the claimant contends:

“a. The claimant contends that he is entitled
to permanent disability benefits greatly in
excess of his impairment rating.

 b. The claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”
 

In regard to these issues, the respondents contend:

“Respondents contend that all benefits to
which claimant is owed are being paid; that
claimant was released by Dr. J. Michael
Standefer on August 23, 2010 at maximum
medical improvement with a permanent
impairment rating of ten percent (10%) to the
body as a whole pertaining to his lumbar disc
surgery and that the additional seven percent
(7%) permanent impairment rating for
claimant’s spondylolisthesis is not related to
his compensable injury.”

 DISCUSSION

I. EXTENT OF PERMANENT PARTIAL DISABILITY

The first issue to be addressed concerns the overall extent of

the claimant’s permanent partial disability from the compensable

injury of May 21, 2009. The parties concur that the claimant

experienced a permanent physical impairment of 10 percent to the

body as a whole from his compensable injury and the subsequent

lumbar surgery it necessitated. The controversy centers over the

claimant’s entitlement to permanent partial disability benefits for

permanent functional disability or loss of wage-earning capacity.

The burden rests upon the claimant to prove the existence and

extent of such permanent functional disability. 

The claimant’s entitlement to benefits for permanent

functional disability is controlled by the provisions of Ark. Code
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Ann. §11-9-522(b).  This subsection mandates that this Commission,

in determining the existence and extent of permanent functional

disability or loss of wage-earning capacity, consider not only the

percentage of permanent physical impairment that has resulted from

the compensable injury, but is also to consider the claimant’s age,

education, work experience, and all other matters “reasonably

expected to affect” the claimant’s future earning capacity.  

As previously indicated, the claimant has been assessed a

permanent physical impairment of 10 percent to the body as a whole,

based solely on the permanent damage caused by his compensable

injury of May 21, 2009 (i.e. the disc protrusion and resulting

surgery).  Not only have both parties appear to accept this degree

of permanent physical impairment as being accurate, but this degree

or percentage of impairment would coincide with the amount

recommended by the Commission’s Official Rating Guide.  

This permanent physical damage or impairment has resulted in

certain limitations and restrictions on the claimant’s physical

activities, including his potential employment activities.  Dr.

Standefer indicated that the claimant’s compensable lumbar injury

has resulted in medical restrictions and limitations against any

lifting in excess of 40 pounds and bending at the waist.  He

further stated that even the lifting of weights approaching 40

pounds should only be done on a very limited or occasional basis.

   The Functional Capacity Evaluation or FCE, which was performed

on the claimant on February 21, 2011, revealed that the claimant

had experienced physical limitations and restrictions on mobility



Waldrop-F908727 -5-

and ability to lift or carry that he should only occasionally or

seldom lift or carry up to 40 pounds, stoop, kneel, crouch, or

push/pull a cart. This testing did find that the claimant could

walk, sit, and climb stairs on a frequent basis, but not at a

prolonged or repeated manner.  According to the examiner, the FCE

established that the claimant was physically qualified for the

“light” class of work, as set out by the Department of Labor. 

All of the medical restrictions imposed by Dr. Standefer are

commonly deemed medically appropriate by the general medical

community for surgically treated back injuries, such as that

experienced by the claimant.  All of the limitations revealed by

the FCE are also commonly seen and reasonably expected in light of

the nature and magnitude of the injury experienced by the claimant.

The record shows that the claimant is 47 years old. He only

has a formal education through the 7th grade, having failed the 8th

grade twice. The testing that was performed on the claimant by the

respondent’s Vocational Rehabilitation Specialist demonstrated that

the claimant was reading at the 7th grade level, spelling at the 2nd

grade level, and performing arithmetic at the 3rd grade level. The

claimant’s previous employment experience has all been in the form

of some type of heavy manual labor. The claimant has no particular

vocational or technical training.  The stipulated weekly

compensation rates would reflect that, at the time of his

compensable injury, the claimant was earning an average weekly wage

of $500.00.  
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After considering the degree of permanent physical impairment

produced by the claimant’s compensable lumbar injury and the

resulting physical limitations and restrictions this injury has

imposed, and in light of the claimant’s age, education, prior work

experience, level of intellectual functioning, motivation, and all

other factors reasonably expected to affect the claimant’s wage-

earning capacity, I find that the claimant has proven by the

greater weight of the credible evidence that he has experienced a

permanent functional disability from loss of wage-earning capacity

in the amount of 20 percent to the body as a whole. I agree with

the respondent’s vocational expert that there exists a sufficient

number of potential employments, to provide him with a reasonable

expectation of obtaining regular gainful employment. These

potential employments would lie primarily in the areas of light

factory work, light delivery/courier services, and some security

positions (such as night watchman/guard shack attendant), etc.

However, these remaining positions are extremely limited in number

and pay considerably less wages than the claimant’s previous heavy

manual labor employments.

Therefore, it is my finding that the claimant is entitled to

permanent partial disability benefits of 30 percent to the body as

a whole, solely as a result of his compensable injury of May 21,

2009. This includes permanent partial disability for permanent

physical impairment in the amount of 10 percent to the body as a

whole, and permanent partial disability for permanent functional
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disability or loss of wage-earning capacity in the amount of 20

percent to the body as a whole.

II. ADDITIONAL MEDICAL EXPENSES

The final issue to be addressed is the claimant’s entitlement

to additional medical services.  These additional medical services

are in the form of a follow up visit with his primary authorized

treating physician, Dr. Standefer. The burden rests upon the

claimant to prove that such a visit would represent “reasonably

necessary medical services” under Ark. Code Ann. §11-9-508. 

Clearly, the evidence shows that the claimant has sustained a

significant injury that has resulted in permanent damage to his

lumbar spine. It is reasonable to expect that this permanent damage

may from time to time require medical services for management of

both chronic symptoms and temporary exacerbations by the day to day

activities of life.  Although Dr. Standefer had previously released

the claimant from his regularly scheduled follow up, he also

indicated that the claimant was to return to see him on “as needed”

basis. It is also apparent from Dr. Standefer’s deposition that he

in no way felt that it was unusual for the claimant to experience

an exacerbation of his chronic complaints and that a follow up

evaluation by him for such difficulties would be reasonable and

medically appropriate. 

The claimant testified that, following his FCE evaluation, he

experienced an exacerbation of his complaints.  He denied any other

subsequent injury or incident involving his lumbar spine. The

claimant’s testimony, in this regard, was essentially corroborated
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by that of his wife.  Certainly, such an exacerbation of symptoms

could be reasonably produced by the claimant’s performance of the

activities involved in the Functional Capacity Evaluation or FCE

and would not be unexpected, particularly in light of the

claimant’s prolonged inactivity, prior to this testing.

I find that the claimant has proven by the greater weight of

the credible evidence that a follow up evaluation of his lumbar and

radicular complaints by Dr. Standefer is necessitated by or

connected with the claimant’s compensable lumbar injury and has a

reasonable expectation of successfully reducing or alleviating the

flare up or exacerbation of chronic symptoms the claimant has

experienced. Thus, such medical services would represent

“reasonably necessary medical services”, under Ark. Code Ann. §11-

9-508. Pursuant to the provisions of this subsection, the

respondents would be liable for the expense of these services.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On May 21, 2009, the relationship of

employee-employer-carrier existed between the

parties.

3. On May 21, 2009, the claimant earned wages

sufficient to entitle him to weekly

compensation benefits of $333.00 for total

disability and $250.00 for permanent partial

disability.  
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4. On May 21, 2009, the claimant sustained a

compensable injury to his back or lumbar

spine.

5. There is no dispute, at the present time,

over the claimant’s entitlement to accrued

medical services.

6. The claimant has proven by the greater

weight of the credible evidence that an

additional follow up evaluation and treatment

by Dr. Michael Standefer for the exacerbation

of his chronic low back and radicular

complaints represents a reasonably necessary

medical services for his compensable lumbar

injury, under Ark. Code Ann. §11-9-508.

Specifically, the claimant has proven that

these medical services are necessitated by or

are connected with his compensable lumbar

injury and have a reasonable expectation of

reducing or alleviating the difficulties and

complaints attributable to this compensable

injury. Pursuant to the provisions of Ark.

Code Ann. §11-9-508, the respondents would be

liable for the expense of this service,

subject to the medical fee schedule.
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7. There is no dispute, at the present time,

over the claimant’s entitlement to temporary

disability benefits.

8. The claimant’s healing period from the

effects of his compensable lumbar injury ended

on August 23, 2010.

9.  The claimant has experienced a permanent

partial disability of 30 percent to the body

as a whole, solely as a result of his

compensable lumbar injury of May 21, 2009.

This includes permanent partial disability for

permanent physical impairment, in the amount

of 10 percent to the body as a whole, and

permanent partial disability for permanent

functional disability or loss of wage-earning

capacity in the amount of 20 percent to the

body as a whole. 

10. The respondents have controverted the

claimant’s entitlement to any permanent

disability benefits in excess of a permanent

partial disability of 10 percent to the body

as a whole and his entitlement to an

additional follow up visit with Dr. Standefer.

11. The appropriate fee for the claimant’s

attorney is the statutory attorney’s fee on

the permanent partial disability benefits
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herein awarded, which are in excess of 10

percent to the body as a whole. 

ORDER

The respondents shall pay to the claimant permanent partial

disability benefits in the amount of 30 percent to the body as a

whole and shall be entitled to credit for any such benefits

previously paid.

The respondents shall be liable for the expense of the follow

up examination of the claimant by Dr. J. Michael Standefer. This

liability is subject to the medical fee schedule established by

this Commission.

The respondents shall pay to the claimant’s attorney the

statutory attorney’s fee on all permanent partial disability

benefits herein awarded that are in excess of 10 percent to the

body as a whole. One-half of this fee shall be the liability of the

respondents, in addition to such benefits. The remaining one-half

of this fee shall be withheld by the respondents from such

benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid. 

IT IS SO ORDERED.   

                                                         
                                MICHAEL L. ELLIG
                                ADMINISTRATIVE LAW JUDGE         
                            


