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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F412041

TIM WYATT, EMPLOYEE CLAIMANT

YARNELL ICE CREAM COMPANY, EMPLOYER              RESPONDENT NO. 1

UNITED STATES FIRE INSURANCE COMPANY,                             
INSURANCE COMPANY                                RESPONDENT NO. 1 

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 2
                                         

                   OPINION FILED AUGUST 25, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in Little
Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Philip Wilson, Attorney at Law,
Little Rock, Arkansas.  

Respondents no. 1 were represented by Mr. Michael Wright,
Attorney at Law, Little Rock, Arkansas.

Respondent no. 2, the Death and Permanent Total Disability Trust
Fund did not participate in the hearing.
 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 27,

2011, in Little Rock, Arkansas.  A Prehearing Order was entered

in this case on February 7, 2011.  This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be litigated and resolved at the hearing, along with the

parties’ respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including August 13, 2004.

     3.  The claimant sustained a compensable injury to his knee

on August 13, 2004.

4.  The parties will stipulate to the claimant’s

compensation rates or provide briefs on the same after the

hearing. 

5.  This claim for a shoulder injury has been controverted

in its entirety.  

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

1.  Compensability of claimant’s left shoulder injury.

     2.  Medical treatment for the claimant’s alleged left 

shoulder injury.

3.  The claimant’s entitlement to temporary total

disability compensation from October of 2009, through a date yet to

be determined.

4.  Statutes of limitations.

5.  An attorney’s fee. 

The claimant’s contentions are set out in his response to the

Prehearing Questionnaire.  These are hereby incorporated herein by
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reference. Respondents no. 1's contentions are set out in its

response to the Prehearing Questionnaire. These are hereby

incorporated herein by reference.                    

     The documentary evidence submitted in this case consists of 

of the hearing transcript of June 27, 2011.  Respondents no. 1 

filed a Post-hearing Brief, which has also been made a part of the

record.  It has been blue-backed and marked as Commission’s Exhibit

No.1.  It is retained in the Commission’s file.

The following witness testified at the hearing: the

claimant.

                           DISCUSSION

        At the time of the hearing, the claimant was 49 years old. 

He completed the 8th grade, and has no vocational, technical, or

trade school training.  

     The claimant agreed that he sustained an injury to his left

knee on August 13, 2004.  He further agreed that he had extensive

medical treatment for his left knee, up to, and including a total

knee replacement.

    He denied being employed.  The claimant testified that he

draws Social Security Disability benefits. According to the

claimant, he has had continued problems with his knee even after

the total knee replacement.  The claimant agreed that he walks with

a cane for stability because occasionally his knee buckles.      

   The claimant gave the following explanation of his knee

buckling:
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Q And again, I've never had a knee buckle.  I've had other
parts buckle, but when it buckles, does it happen --

A Just like (demonstrating).

Q Instantaneously?

A Uh-huh, and it's done, you know.

Q Okay.  So even if you were standing by something you
could grab on to, but it would sometimes be difficult to even
do that?

A Yeah, it just -- you don't ever know when it's going to
happen, you know.

    He agreed that his knee has buckled on him several times,

including on October 25, 2009.  The claimant testified that during

this incident, he was walking across the porch and his knee

buckled.  The claimant stated, “I couldn't grab a hold of nothing,

and I fell down on the ground, fell on my shoulder.”  He agreed 

that this was again one of those instantaneous things where he

fell.

    Upon being shown pictures of the porch where he fell, the

claimant agreed the he was walking down the stairs, headed to his

truck when he fell.  He denied that at this time, he was using a

cane.     

     The claimant testified:

Q Okay.  So when it buckled, it has handrails here, do you
remember, did you have time to grab for the handrails?

A No, I just -- huh-uh.  When it buckled, the next thing I
knew, I was on the ground.

Q Okay.  So you fell down all the steps there --
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A Yeah.

Q -- and what landed on the ground?

A My shoulder, just kind of to my whole left side.

Q Okay.  That's your left shoulder?

A Yes, sir.

    The claimant agreed that the first doctor he went to see

concerning his shoulder was at the White River Health Center.  He

agreed that he injured his left shoulder when he fell.  Ultimately,

the claimant was sent to UAMS(University of Arkansas for Medical

Sciences),where he underwent surgery.  The claimant denied any

problems with his left shoulder before this accident.

    Upon being shown page 45 of Joint Exhibit 1, the claimant

explained:

Q Okay.  Now, then, and here's what I want to show you, I
want to show you Joint Exhibit 1, I guess, page 45.  Right
here it says, reasons for appointment, shoulder, left side  to
center of back, is that correct?

A Yeah, it's, I don't know, it's just lower.

Q Well, was it your left shoulder, or was it your right
shoulder?

A No, that was my right shoulder.

Q Okay.  Well, that's why I'm going to do this, I'm going
to go to the very next page, page 46, and it says, follow up
on right shoulder pain.

A Yes.

Q And that is correct, is that right?

A Yes, sir, that's correct.
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Q So you hadn't had any problems with your left shoulder
prior to this injury?

A No, sir.

Q Now, are you still seeing the doctors at the Med Center?

A No, sir.

Q Have they released you?

A Yes, sir.

     On cross-examination, the claimant denied ever having any

problems with addiction to pain medication. He further denied that

he has ever been refused any pain medication by a doctor.  The

claimant admitted to taking all the pain medication that had been

prescribed to him because he was hurting. He admitted to using

Fred’s Pharmacy from February 2004 through December 2010.

     The claimant agreed that he has undergone four surgeries to 

his knee.  Dr. Hefley treated the claimant for his knee injury.

The claimant saw him in February of 2005.  Dr. Hefley treated the

claimant through February of 2009, which amounted to about four

years of treatment for his knee.     

     Upon further questioning, the claimant testified:

Q In July of 2005, July 13, 2005, referring to Joint
Exhibit, Medical Exhibit 1, page nine, this is a note from Dr.
Hefley.  It's actually to Dr. Ransom, who I guess is your
primary care physician, is that right?

A Yeah.

Q Okay.  It's just, I think all these notes are like that.
They're just keeping your PCP updated.

A Yeah, Ramson and Koch (phonetic) either one of them,
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yeah.

Q Okay.  He states, Dr. Hefley states, in July of 2005 that
the knee is stable on exam.  He also reports, the symptoms do
seem to be a little bit exaggerated and somewhat magnified,
given the relatively favorable findings that we found at the
time of arthroscopy.  Do you recall that report?

A Man, I went to the doctor so many times --

Q I understand.  I'm just --

A Just, it would swell up, and I would have to go in there
to drain it --

Q Do you have any reason --

A -- give me injections and --

Q -- do you have any reason to dispute the records provided
by Dr. Hefley?

A This is the only thing I would dispute is my knee is not
right.  

Q Okay.  And then we've got another record from -- it's one
year later, actually exactly one year later, July 13th, 2006,
where Dr. Hefley again states that your knee is functioning
properly, and that you've requested pain medications.  But he
declined that request and recommended over-the-counter
medication.  Do you recall that exchange?

A No.  Every time I think of it, I'm not going to say it
didn't, I mean.

Q Okay.  How about September 6th, 2006, a couple of months
later, Dr. Hefley notes subjective reports of pain daily.   He
had sent you for a functional capacity evaluation.  Do you
remember that?

A Yeah.

Q Where you went and did certain tests, and they tried to
measure what you were capable of doing --

A Yeah.

Q -- as far as work wise?
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A Yeah.

Q And the results indicated inconsistent effort and self-
limiting behavior because of pain. You asked for pain
medications saying that the Percocet works best.  He declined
that but gave you some Lortab.  Do you remember that exchange,
or have any reason to doubt what's in his records?

A I don't know, I couldn't tell you what he gave me.

     The claimant agreed that he underwent full knee replacement 

on February 1, 2008.  He agreed that the last time he treated with

Dr. Hefley was February 27, 2009.  Upon being shown medical notes

from February 27,2009, wherein Dr. Hefley stated that the

claimant’s knee was stable and he had good functioning, his

response was that every time he went to the doctor, his knee was

swelling and hurting.  However, the claimant admitted that he had

no reason to dispute these notes.       

     He admitted that he did not report to his doctor any buckling

of his knee between February of 2008(the date of his total knee

replacement), until October of 2009, when he says it buckled and

caused him to fall down on the deck.  

     The claimant admitted to treating with Dr. Hasan at UAMS.  

He admitted to reporting to Dr. Hasan absolutely no problems with

his shoulder at all prior to the fall off the deck.  

     He testified:

Q And you just, I believe, clarified with your attorney, or
tried to clarify this note from six months earlier where
there's an indication that you did have pain in your left
shoulder, your right shoulder, and your back.   You're now
saying that you didn't have any pain in your left shoulder six
months earlier?
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A You've got me confused now.  When?

Q Okay.   June 23, 2009, you went to White River Rural
Health Center.  And on that date, you reported complaints of
right pain, pain in the right shoulder, upper back, and for
two weeks, and then the left shoulder for two days.  There's
a separate notation for the left shoulder for two days.

A It was my back, right in there somewhere (indicating), in
below my shoulders where the pain was at.

Q So he made --

A I don't know.  They might have got mixed up on that or
something, but no, there wasn't nothing wrong with my left
shoulder at the time.

Q Were you drinking on the day of the accident?

A No, sir.

Q Were you taking any pain medications on the day of the
accident?

A No, sir, not that I know of.

Q Something else covered during your deposition was that
after the fall from the deck you didn't receive any treatment
or examination of your left knee, is that right?

A Yeah.

Q Now, this was the cause -- you say this was the cause of
the fall, your left knee --

A Yeah.

Q -- it buckled, and you fell?   Yet no doctor ever looked
at your left knee, is that right?

A No.  Dr. Hefley is the only one.  He told me that there
wasn't nothing he could do, except the next thing you do was
amputate my leg, so.

Q Okay.  So after the fall, from the day, no doctor
examined your left knee?

A No, sir.
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Q And you actually saw Dr. Koch (phonetic) in December of
2010, he complained about a fall.  And during your deposition,
you testified that it probably had something to do with your
knee, but the knee wasn't examined by Dr. Koch either, was it?

A No, sir.

     The claimant admitted that he did not tell Dr. Hasan anything

about his knee. He also admitted that although he has had two

falls, no one has looked at his knee.  The claimant admitted that

he remembered being released to light duty work.  He testified that

he attempted to go back to work, but they wanted him to get down on

his knees, but he was unable to do so.  The claimant admitted that

once Dr. Hefley declared him to be at MMI(maximum medical

improvement)as of February 2, 2006, he has not looked for

employment after that date.  He also admitted that he has not

looked for employment after April of 2009.                       

                          ADJUDICATION

                    Statute of Limitations

     The claimant sustained a compensable injury to his left 

knee on August 13, 2004.  Respondents no. 1 have paid significant

benefits in this matter for the claimant’s left knee injury,

including benefits for a total knee replacement. However, the

claimant now contends that he sustained “a compensable consequence

injury” to his left shoulder on October 25, 2009, as a result of

his knee buckling on him, as he was walking to his truck.

Therefore, this is a claim for additional benefits.

     Arkansas Code Ann. §11-9-702(b)(1) sets forth the time 
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limitations for filing claims for additional compensation:  
 
     In cases in which any compensation, including
     disability or medical, has been paid on account
     of injury, a claim for additional compensation
     shall be barred unless filed with the commission
     within one (1) year from the date of the last
     payment of compensation or two (2) years from the
     date of the injury, whichever is greater. 
  
     Respondents no. 1 essentially contend that this claim for 

additional benefits is barred by the statute of limitations.

    The claimant contends that this claim is not barred by the

statute of limitations.   

     In this case, the claimant suffered a compensable injury to

left knee on October 13, 2004.  His alleged fall occurred on

October 25, 2009.  A review of the record demonstrates that the

last payment of compensation occurred on June 19, 2009.  Two years

from the date of the original injury(compensable knee injury) would

have been October 13, 2006.  One year from the date of last payment

of compensation would have been June 19, 2010.  This would be the

applicable limitations period because it is greater than two years

from the date of the compensable injury.  The claimant did not file

with the clerk of the Commission a claim/request for additional

benefits until December 13, 2010, which was clearly more than one

year after the last payment of compensation.

    Therefore, under these circumstances, I find that this claim

for additional benefits is barred by the statute of limitations. 

     As such, this claim must be, and is hereby respectfully denied

and dismissed in its entirety.  Accordingly, the remaining issues
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of compensability, temporary total disability compensation, 

medical treatment, and an attorney’s fee have been rendered moot

and not discussed herein this Opinion.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including August 13, 2004.

     3.  The claimant sustained a compensable injury to his knee
         on August 13, 2004.

4.  The parties will stipulate to the claimant’s average
         weekly wage or provide briefs on the same after the     
         hearing. 

5.  This claim for a shoulder injury has been controverted in
         its entirety.  

     6.  This claim for additional benefits is barred by the 
         statute of limitations.

7.  All other issues are reserved under the Arkansas Workers’
         Compensation Act.

        
                              ORDER

    This claimant for a compensable consequence injury to the

claimant’s left shoulder is barred by the statute of limitations.

   Therefore, based on the foregoing Findings of Fact and

Conclusions of Law, I have no alternative but to respectfully deny

and dismiss this claim in its entirety. 
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     IT IS SO ORDERED.

                                                                 
     
                                   ________________________
  CHANDRA HICKS

Administrative Law Judge      
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