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ISSUES

This case was submitted on the record in lieu of a hearing on a question of

law.  At issue is whether the employer-carrier or the Death and Permanent Total

Disability Trust Fund (the Fund) is liable for the 104 weeks of benefits for

remarriage pursuant to Ark. Code Ann. § 11-9-502(2), § 11-9-527(d), § 11-9-501 --

506.  All other issues are reserved.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship April 13,

2004, at which time Mr. Wyatt sustained fatal compensable injuries at a

compensation rate of $291.90.  Respondent No. 1, First Electric, paid a total of

$75,000.00 in benefits to the widow, Kara Wyatt.  Respondent No. 2, the Trust

Fund, began paying benefits to the widow on September 24, 2007.  Kara Wyatt

remarried on May 22, 2010, at which time the Fund ceased payment of benefits to
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her.  Respondent No. 1, First Electric, paid Kara Wyatt Otis $30,357.60 in a lump

sum as the widow’s remarriage benefits pursuant to Ark. Code Ann. § 11-9-527(d).

Respondent No. 1 does not seek a repayment of benefits.

Respondent No. 1, First Electric, contends that the Trust Fund is liable for

any benefits over the employer/carrier’s cap of $75,000.00 pursuant to Ark. Code

Ann. § 11-9-502(2) and Thomas v. Legacy.

Respondent No. 2, the Trust Fund, contends the employer/carrier is liable

for the remarriage benefits pursuant to City of Fort Smith v. Tate, 38 Ark. App. 172,

832 S.W.2d 262 (1992).

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits along with

their briefs.

The carrier accepted this claim and paid benefits to the widow up to the

maximum liability cap of $75,000.00.  The Fund then assumed liability but stopped

payments when the claimant’s widow remarried.  The carrier paid the lump sum to

avoid disruption of benefits to the widow.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer-carrier is obligated to pay benefits in a death case up to the

maximum liability cap.  Once those benefits have been paid, the Fund assumes

liability.

Ark. Code Ann. § 11-9-502(2):

(A) An employee or a dependent of an employee who receives a total
of seventy-five thousand dollars ($75,000.00) in weekly benefits for
injuries sustained on or before December 31, 2007, shall be eligible
to continue to draw benefits at the rates prescribed in this chapter,
but all benefits in excess of seventy-five thousand dollars
($75,000.00) shall be payable from the Death and Permanent Total
Disability Trust Fund.

(B) An employee or a dependent of an employee who receives the
maximum amount specified in subdivision (b)(1)(B) of this section



-3-

shall be eligible to continue to draw benefits at the rates prescribed
by this chapter payable from the trust fund.

If the widow remarries before the employer-carrier reaches their maximum

liability cap, the widow is entitled to a lump sum payment.

Ark. Code Ann. § 11-9-527(d):

TERMINATIONS OF DEPENDENCE.  (1) In the event the widow
remarries before full and complete payment to her of the benefits
provided in subsection (c) of this section, there shall be paid to her a
lump sum equal to compensation for one hundred four (104) weeks,
subject to the limitations set out in §§ 11-9-501 -- 11-9-506.

Subsection (c) refers to the percentage of benefits available to the dependents.

The limitations set forth in § 501 -- 506 concern the calculation of benefits, safety

violations, illegally employed minors, rehabilitation and unemployment benefits.

In support of their argument, the Fund relies on City of Fort Smith v. Tate, 38

Ark. App. 172, 832 S.W.2d 262 (1992), Death and Permanent Total Disability Trust

Fund v. Tyson Foods, Inc., 304 Ark. 359, 801 S.W.2d 653 (1991), Arkansas

Vinegar Co. v. Ashby, 294 Ark. 412, 743 S.W.2d 798 (1988), Lawhon Farm

Services v. Brown, 335 Ark. 272, 984 S.W.2d 1 (1998), and 5 Arthur Larson,

Larson’s Worker’s Compensation Law § 98.04(2) (2010).  These cases hold the

employer-carrier responsible for the lump sum.

The employer-carrier argues these cases are factually distinguishable from

the case at bar and were decided based on a liberal construction of the statute.  Act

796 of 1993, mandates that claims be decided on strict construction of the statutes,

Ark. Code Ann. § 11-9-704(C)(B), and case law contrary to those statutes is

repealed, Ark. Code Ann. § 11-9-1001.

Initially respondent No. 1 asked for reimbursement of the lump sum in their

prehearing questionnaire response.  However, at the telephone conference,

respondent No. 1 withdrew this request and that intention is reflected at page 2 of

the November 10, 2010, Prehearing Order.  It should be noted that the request for
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reimbursement reappears in respondent No. 1's brief.  If the parties are bound by

the Prehearing Order, then there is no controversy to be decided and the

respondents are seeking an advisory opinion.  By not asking for reimbursement,

this decision is not even appealable.

Having said that, it would appear the Commission has decided this issue

previously against the Fund in the case of Ronnie Dees and Dwight Robbins v.

Tyson Foods, Inc. and the Death and Permanent Total Disability Bank Fund,

December 12, 1989 (C913955 & C913956).  The Commissioners held that the

legislative intent of Ark. Code Ann. § 11-9-502 was to set a sum certain for the

employer-carrier to pay.  The statutory maximum cap cannot be exceeded.

The Fund has requested costs and attorney’s fees pursuant to Ark. Code

Ann. § 11-9-714.  Attorney’s fees are not recoverable under § 714, which refers

only to the “costs of the proceedings”.  Couch v. First State Bank, 49 Ark. App. 102,

898 S.W.2d 57 (1995).  The Fund does not give an accounting of any costs for the

Commission’s review.  Since the case was submitted on the record there are no

witness fees or court reporter costs.  The Fund is a state agency and presumably

their cost of operation is part of their budget.  I find the respondent’s claim is not

frivolous and no costs will be awarded without an accounting of expenses incurred.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on April 13, 2004.  Respondent No. 1 paid benefits up
to their statutory maximum.  The Fund assumed payments
before the widow remarried.  The Fund declined to pay the
widow’s lump sum award.  Respondent No. 1 paid the lump
sum of $30,357.60 to the widow.

2. The parties are bound by the Prehearing Order.  Respondent
No. 1 did not request reimbursement of any benefits paid.

3. The Fund is not entitled to any costs or attorney’s fees under
Ark. Code Ann. § 11-9-714.

This claim is respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


