
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  G005631

RUBY WORLEY, EMPLOYEE CLAIMANT

DAYS INN HAMILTON RESORT, EMPLOYER RESPONDENT

GENERAL CASUALTY OF WISCONSIN,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 24, 2011 

Hearing before Chief Administrative Law Judge David Greenbaum May 6, 2011, at
Hot Springs, Garland County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. Andrew M. Ivey, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on May 6, 2011, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

A prehearing conference was conducted in this claim on April 20, 2011, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order, subject to an amended claim for the period of

temporary total disability alleged by the claimant as will be set out below.  A copy

of the Prehearing Order was introduced as “Commission’s Exhibit 1” and made a

part of the record herein.
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The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of her right to legal representation; that an attorney could not

charge her a fee for representing her in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in her behalf, and that she would only be responsible for a portion of the

fee if an attorney was successful in obtaining benefits for her.  In addition, the

claimant was advised, on numerous occasions, that she had the burden of proving

her claim; that she was only entitled to one hearing; and that, for any reason, if she

was unsuccessful, she could not request a second hearing while maintaining that

the reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in her own behalf.

It was stipulated that the employee/employer/insurance carrier relationship

existed at all relevant times, including June 26, 2010; that the claimant’s average

weekly wage was sufficient to entitle her to a compensation rate of $116.00 per

week for temporary total disability; and that respondents  controverted the claim in

its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

At the prehearing conference, the claimant contended, in summary, that she

sustained a compensable injury to her left knee and neck as the result of a specific
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incident identifiable in time and place of occurrence on June 26, 2010; that

respondents should be held responsible for all outstanding hospital, medical, and

related expenses; that her medical treatment was approved by the manager of the

employer, one Tejael Patel; that in addition to the payment of her medical

expenses, she was entitled to temporary total disability for the period beginning

June 26, 2010, and continuing through July 27, 2010, while reserving additional

entitlements, if any.  At the May 6, 2011, hearing, the claimant amended her

contentions to request temporary total disability through August 5, 2010.

The respondents contended that the claimant was not entitled to the

requested benefits, maintaining that she could not  establish injuries identifiable by

time and place of occurrence causing internal or external harm to the left leg, back,

and/or neck which arose out of and in the course of claimant’s employment.  More

specifically, respondents contended that the claimant could not establish injuries

supported by objective medical findings as the result of the June 26, 2010, incident.

The claimant was the only lay witness to testify.   Although the claimant

identified various  corroborating  witnesses  to  establish  the  occurrence  of  a

work-related incident, no corroborating witnesses were called.   However, as

reflected by the Prehearing Order, as well as reaffirmed at the hearing, respondents

do not dispute the occurrence of an work-related incident.  Rather, respondents’

sole defense to the claim is that the alleged injuries have not been established by

medical evidence supported by objective findings.  (Tr.52-53, 61-62)  
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The record  in  this  claim  is  composed  solely  of  the  transcript  of  the

May 6, 2011, hearing containing numerous medicals, together with the evidentiary

deposition of Dr. Martin Koehn and the claimant’s discovery deposition which were

introduced as “Joint Exhibit 1" and “Respondent’s Exhibit B,” respectively, and

retained in the Commission file.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained any work-related injuries arising out of and during the course

of her employment with Days Inn Hamilton Resort on June 26, 2010, which

can be established by medical evidence supported by objective findings.

4. At the May 6, 2011, hearing, the claimant, for the first time, raised an issue

concerning possible wrongful termination which is, by necessity, specifically

reserved.  (Tr.40-42)
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DISCUSSION

The relevant facts in this claim are basically undisputed.  As set out above,

respondents  have,  at  all  times,  acknowledged  that  the claimant reported a

work-related incident on June 26, 2010.  In fact, respondents do not dispute that the

incident reported actually occurred.  Rather, respondents’ sole defense to the

immediate claim is that the alleged injuries have not been established by medical

evidence supported by objective findings.

The  claimant, Ruby Worley, testified in her own behalf.  The claimant is

sixty-three (63) years old.  She has a high school education, as well as additional

vocational training at the Garland County Community College.  In addition, the

claimant has been trained as a paralegal and received a certificate following her

training.  The claimant’s past job history is of no relevance to the immediate issues.

At the time of the claimant’s alleged injury on June 26, 2010, she worked as a night

auditor and desk clerk for the employer.  The claimant worked for the employer

approximately three (3) years.  Again, the work incident is undisputed.  The

claimant description of the incident is set out below:

Q     Okay.  What happened to cause you to get injured?

A     I was going to the linen room to get some – one of the guests – some of the
guests had came up.  They were in 271, 272, and they needed like about eight
towels, I think it was, and eight wash cloths.  They had been at the swimming pool.

Q     Okay.

A     And so I didn’t have but just a few, two or three of each, whatever, you know.
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So what I did was I had to go to the linen room to get them because they wanted –
they had been swimming and they needed towels.  They wanted to go take a bath,
whatever.  So I went to the linen room.  They went with me.  And when I got to the
linen room, there wasn’t a light, you know, and I – but I did find the – I had the key.
They left me the key.  I’d never been there before in that linen room.  And I found
the padlock and I finally got the door unlocked, but – I could still see just a dab from
the swimming pool light, but, you know, there was no lights.  And we did – my
neighbors and I took pictures where there was – 

Q     Ma’am, I don’t want any –

A     Oh, okay.

Q     I want to know how you got hurt.

A     Okay.  I went to the linen room, came back, and as I was coming back – after
I got the towels and everything, I was coming back and there was – I have a picture
here of the rock.  There was a landscaping board, I mean, some landscaping rocks,
and evidently they were partially on the sidewalk where I was walking at the edge
and I tripped over them.

Q     Okay.  So to summarize your claim, you slipped and fell, is that right?

A     Right....   (Tr.22-23)

The record reflects that the claimant immediately reported the incident to

Tejael Patel, the manager of Days Inn.  Ms. Patel is related to the owners of the

business.  The claimant stated that although Ms. Patel reportedly told her that she

was going to come and take the claimant to the hospital, Ms. Patel failed and/or

refused to provide medical treatment.  The claimant stated that she thought she was

having a heart attack.  After considerable delay, the claimant called an ambulance

to take her to the hospital.  The claimant was initially taken to a local hospital,

Healthpark Hospital in Hot Springs, Arkansas, where she was admitted and
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hospitalized overnight.  Although the record reflects that there was no evidence of

the claimant having sustained a heart attack, the claimant elected, on her own, to

go to the Arkansas Heart Hospital in Little Rock, Arkansas.  The claimant was taken

by ambulance to the Arkansas Heart Hospital where she was again admitted and

hospitalized overnight.  Once again, any cardiac episode was ruled out and the

claimant was released.  The claimant was next seen by her family physician, Dr.

Martin Koehn, with complaints of chest and neck pain.  Dr. Koehn treated the

claimant for her various complaints with pain medication and physical therapy.  In

addition, Dr. Koehn took the claimant off work for approximately one month.  Dr.

Koehn released the claimant to full-duty on July 27, 2010.  (Cl. Ex. A, p.25)

The claimant stated that she first learned that the employer was disputing her

claim on or about June 30, 2010.  In addition to disputing the claim, the claimant

asserted that her employment with the respondent was terminated because she was

causing too much trouble.  The claimant maintained that she was not told why her

claim was being disputed.  The claimant further pointed out that she had contacted

multiple attorneys.  Eventually, the claimant retained the services of an attorney

who withdrew his representation after the claimant refused a settlement offer.  The

claimant stated that she refused the settlement offer because her medicals

exceeded the offer.  (Tr.34-38)

The record reflects that the claimant was already drawing social security

disability at the time she was working for the employer herein.  The record reflects
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that the claimant had undergone three (3) prior neck surgeries.  The claimant stated

that a portion of her medical bills for her various hospitalizations had been paid by

Medicare while stating that she had an unpaid balance of approximately

$13,000.00.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

This claim turns entirely on the medical evidence.  The evidentiary

deposition of Dr. Martin Koehn was taken on March 25, 2011, and introduced as a
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joint exhibit.  Dr. Koehn is the claimant’s family doctor.  He began treating the

claimant for the immediate claim on June 29, 2010.  Dr. Koehn was questioned

extensively concerning his findings on physical examination of the claimant, as well

as whether his findings were based upon either subjective complaints or objective,

measurable findings.  Rather than conduct an exhaustive analysis of Dr. Koehn’s

deposition, some relevant portions were set out below:

Q     And would you agree, Doctor, that according to the record of 6/29/2010, the
only specific findings noted from your physical exam was tenderness of the
paracervical muscle area and tenderness of the left costochondral junction of the
upper ribs?

A     Yes.

Q     Okay.  How is a patient’s tenderness measured, Doctor?

A     By – mainly by response on evaluation.

Q     Pain response?

A     Pain response.

Q     Physical response?

A     Pain response, verbal response, physical response.

Q     Am I correct that in stating for you to measure tenderness, it’s based on the
pain response of what the patient tells you?

A     Yes, primarily.

Q     Am I also correct in stating that a patient’s expression of pain is not really
something that’s measurable or quantifiable?

A     We try to quantify it in certain ways and some people use a, you know, mild,
moderate or severe and you have numerical scales and all that.  But it still comes
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down to subjective presentation by the patient, as far as what the pain is, how they
feel the pain.

Q     Right.  Okay.  In other words, you’re saying that you may have a chart that
says where you feel on the pain, but it relies on the patient to tell you where they
feel the pain; is that correct?

A     Right.

Q     Okay.  Would you agree, Doctor, that a finding of tenderness, which is based
upon a pain response, is also a subjective finding?

A     Part of it.  Most of it’s subjective but you can get some idea by either facial
expressions or withdrawal or that type of thing, if from pressure points and then
visual, if they have a tenderness.

Q     Would you agree that those still, those facial expressions and withdrawal, they
are still under the voluntary control of the patient?

A     To a large degree.  (Jt. Ex. 1, pp.9-10)

*****
Q     I think I handed you the report of July 27th.

A     Yes.

Q     And are you ready to proceed?

A     Yes.

Q     Okay.  Have you seen that report before?

A     Yes.

Q     And is that a true and accurate copy of your medical report?

A     Yes.

Q     Okay.  Am I correct in stating there on July the 27th, 2010, you reported – I’m
sorry, Ms. Worley reported to you that her neck was improved with only minimal
discomfort, that she had no recurrence of chest pain and improvement to her upper
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back pain?

A     Yes.

Q     Okay.  Am I correct in stating that your examination of her neck, you noted her
neck was supple with no specific areas of tenderness?

A     Yes.

Q     Am I also correct in stating upon examination of her back, you noted mild
tenderness of L3 in her low back but good range of motion and mobility?

A     Yes.

Q     Am I correct in stating that your impression of Ms. Worley on that day was
neck pain and back pain that was improved and you indicated she could return to
full activities?

A     Yes.

Q     Am I correct in stating you did not recommend any further treatment at that
time?

A     Yes.

Q     Would you agree with me, Doctor, that according to your record of 7/27/2010,
the only specific finding noted from your physical exam was subjective mild
tenderness at L3 of the low back?

A     Yes.  (Jt. Ex. 1, pp16-17)

Following the claimant’s release by Dr. Koehn, she returned to her family

physician on August 5, 2010, with additional complaints, at which time, in addition

to the pain medication previously prescribed, Dr. Koehn prescribed a Medrol

Dosepak and Flexeril which is a medication for muscle spasms.  However, there is

no credible evidence that Dr. Koehn ever personally observed any muscle spasms
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and that the additional prescriptions were for the claimant’s subjective complaints.

An additional portion of Dr. Koehn’s deposition follows:

Q     Okay.  And would you agree, Doctor, that we’ve carefully reviewed in your
medical records and we’ve gone through each one individually, would you agree
that there’s no indication within any of the records of any findings of spasm?

A     Right.

Q     Am I also correct in stating, Doctor, that in order to opine that this tightness,
which has a subjective quality to it, in order to state that it is indicative of a probable
spasm, would you, again, need to rely on speculation?

A     Yes.

Q     Okay.  And you indicated in a letter that spasm is generally accepted as a
cause of pain; is that correct?

A     Yes.

Q     Okay.  Am I correct in stating, however, that you advised me, however there
was no indication of deformity or major resistance to range of motion that would
indicate severe spasm, but that it did not preclude symptomatic pain related to a
spasm?

A     Right.

Q     But again, as we’ve already discussed from your review of the records, there’s
no report through any of the treatment reports there in those two months of actually
any spasm being noted?

A     Yes.

Q     Okay.  And am I correct in stating, Doctor, that in order to opine that her
expressions of pain, in order to opine that these expressions of pain were indicative
of a probable spasm, we would again need to rely on speculation in order to state
that opinion?

A     Yes.  (Jt. Ex. 1, pp.24-25)
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The  Workers’ Compensation Act requires that a compensable injury must

be established by medical evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Supp. 2007).  “Objective findings” are defined as “those

findings which  cannot  come  under  the  voluntary  control  of  the  patient.” 

A.C.A. §11-9-102(16)(A)(i)(Supp. 2007).  In  the  immediate  claim,  it  is

undisputed  that  a  work-related incident occurred.  Nevertheless, the claimant has

failed to prove that the incident caused bodily injury which is confirmed by medical

evidence supported by objective findings.  The claimant has the burden of proving

each and every element necessary to establish compensability.  The claimant has

failed to offer medical evidence supported by objective findings necessary to

establish that an injury was sustained as a result of the work incident.  Further,

there is no evidence that the employer approved the medical treatment.  Although

the claimant testified that Ms. Patel initially stated she would come and take her to

the hospital, the claimant later thought she was having a heart attack and called an

ambulance.  None of the claimant’s medical treatment was authorized.  Further, the

immediate claim is for knee and cervical injury, while the claimant’s initial

hospitalizations were for chest pain and possible heart attack.  No objective findings

of any injury are contained in the hospital records.  The claimant has failed to meet

her burden of proof.  

In view of the foregoing, and based upon the medical evidence, there is no

alternative other than that this claim be, and it is, hereby denied and dismissed.
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IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


