
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F713014

MARION “CHIP” WOOLLEY, EMPLOYEE CLAIMANT

MID-AMERICA PACKAGING, LLC, EMPLOYER RESPONDENT NO. 1

CONTINENTAL CASUALTY COMPANY,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JUNE 8, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on March 25, 2011,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Steven R. McNeely, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 represented by Mr. Frank B. Newell, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional permanent partial disability benefits and attorney’s fees.

At issue is whether or not the claimant has sustained a loss of earning

capacity pursuant to Ark. Code Ann. §11-9-505, §11-9-522, and §11-9-

102(4)(F)(ii)(a); and Trust Fund liability pursuant to Ark. Code Ann. §11-9-519 and

§11-9-502.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 1, 2007, at which time the claimant sustained compensable physical

(back/right leg) and mental (anger/depression) injuries at a compensation rate of

$504.00/$378.00.  Medical expenses, temporary total disability benefits (until the

end of the healing period on July 17, 2008), and a 5% rating to the back have been

accepted.  His last day of employment was August 7, 2008.  This claim was the

subject of a previous hearing with an Opinion filed May 20, 2010.  The claimant

receives Social Security benefits.

The claimant contends he has cooperated with rehabilitation efforts but he

has been unable to find a job within his restrictions at pre-injury wages.  He

contends he is permanently and totally disabled or alternatively, entitled to wage

loss in excess of the impairment rating.   

Respondent No. 1, Continental, contends all appropriate benefits have been

paid.

Respondent No. 2, Death and Permanent Total Disability Trust Fund (Trust

Fund), defers to the outcome of litigation.  The Trust Fund contends that in the

event the claimant is found to be permanently and totally disabled, he would not be

entitled to benefits prior to his last date of employment on August 7, 2008.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  Incorporated by reference is the November 5, 2009, deposition of

Dr. Barry Baskin; the prior hearing transcript of February 19, 2010; and the parties’

post-hearing briefs.
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The following witnesses testified at the hearing:   the claimant and his wife

and rehabilitation specialist, Heather Taylor.  The claimant wears a full length brace

on his right leg.

The claimant’s age, history of injury, education, work experience and medical

treatment (until 2009) are summarized in the May 20, 2010, opinion.  Since the last

hearing, his Social Security benefits have increased to  $1,700.00 monthly.

The claimant testified he remains symptomatic with low back and leg pain.

He is unable to sit or stand for prolonged periods of time.  His depression and

anxiety have improved but losing his job has been stressful financially.  His

prescription medication leaves him dizzy and drowsy.

The claimant, who lives in Sheridan, testified he had looked for work but

none of the jobs offered salaries commensurate with his pre-injury earnings.  He

has registered with Craig’s List using the computer at the local library.  The claimant

stated he wanted to try to re-enter the workforce.

Heather Taylor testified she helped the claimant draft a resume; gave him

a video to teach him about the interview process; gave him job leads; and coached

him on ways to address telling a prospective employer about his injury and lost time

from work.  She also recommended clerical training at the Adult Education Center.

Ms. Taylor testified less than half of the people she helps return to work.  She

admitted she was aware that Dr. Covey opined the claimant was unable to work,

however, his report does not indicate if this was a permanent restriction.  She

closed her file in August, 2010, at the respondents’ request.

MEDICAL EVIDENCE

Medical records (until 2009) are summarized in the May 20, 2010, opinion.

The following is a summary of records not included in the prior transcript.



-4-

In early 2010, Dr. Highsmith and Dr. Covey recorded improvement of the

claimant’s psychological state, but the claimant reported falling due to right leg

weakness and Dr. Covey advised him to use a cane or crutch.  By May, 2010, the

doctor prescribed a leg brace for a right sciatic nerve injury.  Dr. Covey also warned

him of possible side effects from his prescription narcotic medication, including

sleepiness.  He was advised not to drive or climb ladders.

A repeat MRI scan taken May 18, 2010, was not significantly different from

prior tests performed on May 7, 2008, and January 3, 2008.  “Minimal” disc

displacement was noted at L4-5 and “shallow” displacement was recorded at L5-S1.

The test also revealed a left-sided cortical renal cyst.

The claimant also reported a pins and needles sensation in his leg with

tingling but this symptom improved with medication, Neurontin.

The claimant continued with therapy at Southeast Arkansas Behavioral

Healthcare System in 2010, diagnosed as “mood disorder secondary to medical

condition (chronic back pain).”  He was prescribed Prozac and Trazadone.  

In his deposition, Dr. Baskin testified the claimant was diagnosed with a hip

contusion, (Depo. p. 11-12) small disc protrusion at L5-S1, minimal facet

arthropathy in the upper spine, a minimal disc bulge and facet arthropathy at L4-5,

and a central disc protrusion or bulge at L5-S1.  Dr. Baskin tried epidural steroid

injections but the claimant thought the shots made his symptoms worse.  Based on

this trial, Dr. Baskin ruled out discogenic pain (Depo. p. 13-14) which he explained

in detail (Depo. p. 20-21).  Dr. Baskin also explored the claimant’s hip pain possibly

referred from L5-S1 with a steroid shot, chiropractic treatments and physical

therapy.  Again, the treatment did not improve the claimant’s pain but his flexion did

improve with physical therapy (Depo. p. 15-19).  Dr. Baskin also considered
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discography at L4-5 and L5-S1 but that procedure was never performed (Depo. p.

21, 39).

In July, 2008, the claimant’s Functional Capacity Examination (FCE) was

assessed as invalid (Depo. p. 22-28, 40-41).  Dr. Baskin assessed a 5% rating

(Depo. p. 38-39).  He opined that the claimant’s mental condition did not prevent

him from working (Depo. p. 28-35, 43-44).  He could not account for the claimant’s

persistent leg pain based on the MRI results.  Dr. Burba’s abnormal EMG/NCV

study of the lower extremity attributed the pain to nerve damage caused by

degenerative discs (Depo. p. 6-11, 35-36).

DOCUMENTARY EVIDENCE

The claimant provided a list of places where he had, unsuccessfully, applied

for work in 2010.  The rehabilitation specialist helped the claimant prepare a

resume and provided the job contacts.  Some of these companies keep the

application on file for a specified time period (anywhere from 60 days to six

months).  The claimant admitted that he did not re-apply for work after his

application expired.  These jobs did not offer a salary commensurate with the

claimant’s pre-injury earnings.

The records from the vocational rehabilitation specialist were also supplied.

The reports contain summaries of the claimant’s education (high school graduate

but spelling at the 7th grade level), pain management treatment and medications,

invalid July 9, 2008, FCE, work restrictions (lift up to 20 lbs./avoid repetitive

bending, stooping or twisting/stand up to six hours), ability to use a computer, and

work history (general laborer/machine operator/correctional officer).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the
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Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage-

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

The claimant is 43 yeas old with a high school education.  His work history

includes heavy manual labor (bail bondsman, prison guard, leadman).  At the time

of his accident, he was earning $17.68 per hour.  The claimant was diagnosed with

a disc protrusion and annular tear at L5-S1, and pre-existing multilevel

degenerative disc disease causing denervation in the right leg.  He developed

depression and anxiety after the accident.  Dr. Baskin assessed a 5% rating to the

back.  Based on an invalid FCE, his work restrictions were assessed in at least the

sedentary (10 lb. weight limitation) category.  The claimant’s injury has been treated

conservatively but his pain medication does cause drowsiness.  Dr. Covey has

opined the claimant is unable to work.  Initially, the employer did provide sedentary

duty but discharged the claimant due to his mental condition even though his

physicians did not consider him dangerous.  He has not worked since 2008 and



-7-

draws Social Security Disability.  The claimant has applied for work unsuccessfully

but none of the jobs identified through rehabilitation efforts are commensurate with

his pre-injury earnings.

In his brief, the claimant argues that he is permanently and totally disabled

based on Dr. Covey’s opinion or entitled to wage loss in the amount of 50% based

on a mathematical calculation (the reduction in wages in jobs identified by the

vocational rehabilitation expert).

The Commission is the arbiter of wage loss disability while the physician

assesses permanent physical impairment.

The Fourth Edition continues to convey several basic principles.  A
key tenet is that the book applies only to permanent impairments,
which are defined as adverse conditions that are stable and unlikely
to change.  Evaluating the magnitude of these impairments is in the
purview of the physician, while determining disability is usually not
the physician’s responsibility.  Guides to the Evaluation of Permanent
Impairment, Fourth Edition, p. v, “Foreword”.

Wage loss disability is not a mathematical determination but a judgement call

based on a case-by-case evaluation of the claimant’s injury, motivation to return to

the work force, age, education, work experience and the Commission’s knowledge

of industrial demands, limitations, and requirements, Ark. Code Ann. §11-9-522 and

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

In the respondents’ brief, they argue that the claimant’s injury was minor, and

in hindsight they probably shouldn’t have accepted the impairment rating as

causally related to the compensable injury.  Nevertheless, it was incumbent upon

the employer to return the claimant to work or face further liability.

Based on the claimant’s age, conservatively treated injury, low impairment,

and invalid FCE, I do not believe he has established permanent total disability.

Based on his lack of transferable skills for a sedentary job, the claimant will find it
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difficult, if not impossible, to return to his pre-injury wages entitling him to wage loss

in excess of his impairment rating.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the relationship of employer-employee-
carrier existed among the parties on December 1, 2007, at
which time the claimant sustained compensable physical
(back/right leg) and mental (anger/depression) injuries at a
compensation rate of $504.00/$378.00.  Medical expenses,
temporary total disability benefits (until the end of the healing
period on July 17, 2008), and a 5% rating to the back have
been accepted.  His last day of employment was August 7,
2008.  This claim was the subject of a previous hearing with an
Opinion filed May 20, 2010.  The claimant receives Social
Security benefits.

2. The claimant has proven by a preponderance of the evidence
of record that he is entitled to 15% for wage loss disability in
addition to the 5% rating for permanent physical impairment for
a total of 20%.

3. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898
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S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al. v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


