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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents No. 1 were represented by HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 4, 2010, in Hope, Arkansas.  A Prehearing Order was

entered in this case on August 16, 2010.  The following

stipulations were submitted by the parties either in the

Prehearing Order or during the course of the hearing and are

hereby accepted:

1. The employee/employer relationship existed between
the parties on August 5, 2005.

2. Claimant sustained a compensable injury to his low
back and right hip on August 5, 2005.

3. Claimant’s earned wages as of August 5, 2005,
entitle him to a TTD rate of $363.00 and PPD is
$272.00.

4. Respondent accepted claimant’s injury as
compensable and has paid medical expenses incurred
through February 6, 2008, and has paid 16 weeks of
temporary total disability benefits through
January 17, 2006.
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5. Any award of additional indemnity benefits in this
case would be subject to existing child support
liens on file.

6. The respondents are entitled to an offset against
liability for temporary total disability for any
period of time that the claimant also drew
unemployment compensation.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Claimant’s entitlement to additional medical
treatment recommended by Dr. Sharma (including but
not limited to psychological evaluation and
treatment, plastic surgery, and pain management).

2. Whether claimant has reached maximum medical
improvement and if so when?

3. Whether claimant is entitled to temporary total
and/or temporary partial disability benefits
associated with his compensable injuries from
April 27, 2007, to a date yet to be determined.

4. Attorney’s fees.

5. Claimant reserves the issue of permanent partial
disability and wage loss.

Respondent:

1. Additional medical treatment, MMI date, TTD and/or
TPD.

2. Compensability of alleged psychological injury
under Ark. Code Ann. § 11-9-113.

The record consists of three volumes: (1) the

November 4, 2010, hearing transcript and the exhibits

contained therein; (2) the June 1, 2010, oral deposition of

Dr. Roshan Sharma marked Joint Exhibit No. 2 and retained
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under separate cover; and (3) the November 12, 2010, oral

deposition of Pam Yingst marked Respondents’ Exhibit No. 1

and retained under separate cover.  

DISCUSSION

Background

     The claimant sustained an admittedly compensable low

back and right hip injury on August 5, 2005, while employed

by Tyson Chicken as a chicken catcher.  In the incident, the

claimant was squeezed by a moving piece of machinery against

a van.  (T. 13)  He was initially followed by Dr. C. E.

Soeller, but received a change of physician to Dr. Roshan

Sharma.  The claimant required two surgeries to his right

hip in late 2005 and early 2006 to reduce an extremely large

hematoma/seroma that developed on his right hip.

The claimant was off work for sixteen weeks for the

procedures, but returned to work for Tyson at light duty on

January 18, 2006.  The claimant was later released to

regular duty but was terminated for absenteeism on April 26,

2007.  (Jt. Exh. 1 p. 275)  The claimant remained in

Arkansas until he moved to Arizona from May to December of

2008.  The claimant stopped treating with Dr. Sharma for his

back in February of 2008, then returned to Dr. Sharma for an

evaluation arranged by his attorney on May 10, 2010.        

In the present claim, the claimant seeks additional

temporary disability compensation from April 27, 2007,

through the date of the hearing held on November 4, 2010,
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and continuing to a date yet to be determined.  The claimant

also seeks additional medical treatment proposed by Dr.

Sharma in 2010.

Issue 1: Evidentiary Objection

On page 51 of the hearing transcript, Ms. Graham

objected to the claimant testifying that his nurse case

manager, Pam Yingst, never set up an appointment for the

claimant to go see a doctor in Hot Springs.  Ms. Graham

objected on the grounds that the claimant could testify

whether he knew about an appointment, but he could not

possibly have the ability to testify to what Pam did or did

not do.  I note that Mr. Giles rephrased his question and

obtained a non-objectionable answer on page 53 lines 11-14

of the hearing transcript.  Under these circumstances, Ms.

Graham’s objection is sustained and the claimant’s earlier

answer on lines 20-21 of page 52 will not be considered in

rendering a decision in this case.  

Issue 2: Is The Claimant Entitled To Additional Temporary
Disability Compensation For Any Period After He Was
Terminated For Absenteeism On April 26, 2007?

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  An injured

employee is entitled to temporary partial disability

compensation during the period that he is within his healing

period and suffers a partial decrease in his capacity to

earn the wages that he was receiving at the time of the
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injury. Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing

the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the claimant has

failed to establish by a preponderance of the evidence that

he was totally or partially incapacitated from earning as a

result of his compensable injury after he was terminated for

excessive absenteeism on April 26, 2007, based on the

evidence that: (1) Dr. Sharma released the claimant to

regular duty in December of 2006, and kept signing documents

placing the claimant in regular work status through

October 1, 2007, when Dr. Sharma’s work status reports

ended; (2) the claimant in fact returned to regular work

until he was terminated for excessive absenteeism; (3) the

claimant immediately thereafter held himself out as having

no disabilities in order to obtain unemployment

compensation; (4) the claimant waited over three years after

his termination to pursue a claim for additional temporary

disability compensation; and (5) the claimant worked for

cash for a cousin and worked for two temporary agencies at

unspecified times during the three year period between his

last employment with the respondent and the date of the

hearing.
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In this regard, the record indicates that the claimant

returned to work beginning on or about January 18, 2006. 

(T. 7)  This work initially included answering phones and

office work.  (Jt. Exh. 1 p. 146)  In April of 2006, Dr.

Schmidt demanded a temporary restriction that the claimant

avoid chicken feces or dirt to prevent wound contamination. 

(Jt. Exh. 1 p. 150)  However, on June 5, 2006, Dr. Schmidt

released the claimant to regular duty work with no

modifications.  (Jt. Exh. 1 p. 155)  

On August 28, 2006, Dr. Sharma indicated that the

claimant should have work limitations of no lifting greater

than 20 pounds, no pushing or pulling greater than 50

pounds, and no frequent bending or stooping.  (Jt. Exh. 1 p.

219)  On October 11, 2006, Dr. Sharma increased the

claimant’s lifting restriction to 30 pounds.  (Jt. Exh. 1 p.

230)  By October 24, 2006, the claimant was working using an

automated chicken catcher, and the harder work was causing

greater pain in his lower back.  (Jt. Exh. 1 p. 233)  After

additional follow up appointments in November and December,

however, Dr. Sharma also released the claimant to regular

duty work on December 15, 2006.  (Jt. Exh. 1 p. 263)

On January 15, 2007, the claimant reported to Dr.

Sharma that he was having difficulty performing his job for

an eight to ten hour shift.  (Jt. Exh. 1 p. 264)  However,

Dr. Sharma again released the claimant to regular duty work

on February 8, 2007, on April 16, 2007, on July 30, 2007, on
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August 31, 2007, and on October 1, 2007. (Jt. Exh. 1 p. 268,

272, 283, 290)  

In the last follow-up for his back before he left

Arkansas in May of 2008, the claimant indicated to Dr.

Sharma that he was much better and was now taking his

medications on an as-needed basis, although he had scheduled

an appointment with Dr. Sharma when his back had started

hurting significantly in the last two weeks.   (Jt. Exh. 1

p. 299)  When the claimant saw Dr. Sharma for an unrelated

respiratory infection in March of 2008, Dr. Sharma made no

reference to the claimant’s back.  (Jt. Exh. 1 p. 300)   

After the claimant was terminated for excessive

absenteeism in April of 2007, and consistent with Dr.

Sharma’s releases to regular work, the claimant held himself

out to be ready and able to work with no disabilities that

limit his ability to perform his normal job duties when he

applied for unemployment benefits the day after he was

terminated. (Jt. Exh. 1 p. 302)  The claimant’s unemployment

benefits ran out in March of 2008, and he moved to Arizona

for the period from May to December of 2008.  (T. 86, 318)

He worked for a temporary agency for a month while living in

Arizona.  The claimant testified that he stopped working

because of back pain.  (T. 59)  When he returned to Arkansas

in approximately December of 2008, he drove on several

occasions for cash for a cousin and also worked for a period

for another temporary agency.  (T. 60, 90)
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When the claimant returned to Dr. Sharma for an

examination on May 10, 2010, the claimant graded his pain as

a 10 on a scale of one to ten with pain traveling down his

right leg causing his leg to give out.  However, Dr. Sharma

indicated that the claimant had no muscle atrophy present,

and Dr. Sharma made no reference to spasms in that report,

unlike some prior occasions when Dr. Sharma noted spasms in

the claimant’s back. 

In concluding that the claimant has failed to establish

any period of total or partial disability after April 26,

2007, I recognize the claimant’s testimony that his

absenteeism causing his discharge was due to pain, his

testimony that his limited work thereafter was due to pain,

his testimony that he denied a disability on his

unemployment application in order to survive, and his

testimony that he does not feel physically capable of

working at this time due to pain and due to his leg giving

out.  (T. 43, 45, 59, 63, 85)  

I also recognize Dr. Sharma’s testimony that when Dr.

Sharma released the claimant to regular duty work, he was

only releasing the claimant to regular duty work at Tyson,

that Dr. Sharma does not know what restrictions that he

would have put the claimant under had the claimant returned

to work in a different situation, and that Dr. Sharma feels

that the claimant has a very slim chance of returning to

work as of May 10, 2010.  (Jt. Exch. 2 p. 97)
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Even with consideration of Dr. Sharma’s opinions and

the claimant’s pain complaints, however, I note that the

claimant did not seek any medical treatment or any

medication prescriptions from Dr. Sharma or any other

physician for his back or his hip for over two year before

Mr. Giles arranged the appointment with Dr. Sharma in April

of 2010.  In addition, the claimant’s description of his

driving work and his janitorial work after April of 2007,

certainly appear no more physically demanding than his full

time chicken catching work that he was performing when he

was terminated in April of 2007 for excessive absenteeism. 

Likewise, to the extent that Dr. Sharma considers it

significant on page 60 of his deposition that Dr. Michael

Young found a complete loss of disc space between the L5 and

S1 levels of the claimant’s spine in a Social Security

evaluation performed on June 29, 2009, I note that the

claimant’s bulging disc in 2006 was at the L4-5 level, not

the L5-S1 level.  Even if a loss of disc space at the L5-S1

level of the claimant’s spine might explain some or all of

the claimant’s symptoms reported in 2010, the claimant has

failed on this record to establish any credible connection

between his injury at work in 2005, and the loss of disc

space at L5-S1 first observed in 2009.   

Consequently, for all of the reasons discussed herein,

I find that the claimant has failed to establish that he was

either partially or totally disabled as a result of his 2005
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injury at work for any period at issue on or after April 27,

2007.         

Issue 3: Is The Claimant Entitled To Additional Medical
Treatment recommended By Dr. Sharma (Including But Not
Limited To Psychological Evaluation And Treatment, Plastic
Surgery, And Pain Management)?

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).
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In the present case, I find that the claimant has

failed to establish by a preponderance of the credible

evidence that a psychological evaluation, or an additional

MRI of his back, or pain management classes, or additional

prescription medication as currently recommended by Dr.

Sharma in his deposition taken on June 1, 2010, are

reasonably necessary in connection with the claimant’s

compensable injury sustained on August 5, 2005.  Again, I am

persuaded by Dr. Sharma’s last treatment report of

February 6, 2008, wherein Dr. Sharma makes no reference to

depression, indicates that the claimant is doing much

better, and states that the claimant now takes his

medication on an as needed basis.  The claimant did not seek

any additional medical treatment or additional prescription

medication from Dr. Sharma or from any other physician for

his back for over two years thereafter.  Dr. Sharma did not

order a psychological evaluation or an additional MRI or

pain management classes at any time during the two and one-

half years that he treated the claimant, and I find under

these circumstances that this proposed additional treatment

is not now reasonably necessary for the claimant’s injury

that occurred over five years ago.

However, I find that the preponderance of the evidence

establishes that an evaluation of the claimant’s hip by a

cosmetic surgeon is reasonably necessary for treatment of

the residuals of the claimant’s right hip seroma/hematoma. 



12WITHERSPOON - F509243

Dr. Roger Anderson, a cosmetic surgeon indicated in a report

dated September 29, 2006, that the claimant has a cleft in

his right hip that would likely respond to a simple excision

of the scar and re-approximation of the fatty layers. 

However, Dr. Anderson recommended that the claimant be

evaluated by an orthopedic surgeon and a neurologist for

possible muscle and nerve damage prior to any excision of

the skin.  (Jt. Exh. 1 p. 228) 

To date, the claimant has not been evaluated by an

orthopedic surgeon and has not been re-evaluated by a

cosmetic surgeon for possible scar excision.  Dr. Sharma

expressed a need for the claimant to follow up with a

cosmetic surgeon throughout Dr. Sharma’s treatment.  When

Tyson scheduled an appointment with a general surgeon, Dr.

Schmidt, about the defect, Dr. Schmidt recommended

evaluation by a plastic surgeon as well.  (Jt. Exh. 1 p.

287)  In addition Dr. Sharma testified that the claimant

still had a deep indentation surrounded by a floppy mass

when Dr. Sharma examined the claimant on May 10, 2010.  (Jt.

Exh. 2 p 11-112) 

The parties presented conflicting evidence regarding

communications, or lack of communications, between the

claimant and his nurse manager, Tina Yingst, who attended

the claimant’s visits to his doctors’ offices and who

scheduled at least some of his doctor appointments.  The

parties also presented conflicting evidence as to whether
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1The record is clear that Mr. Giles is not at fault
because Tyson was not contacting Mr. Giles when Tyson had
trouble keeping in touch with the claimant after the
claimant was terminated by Tyson.  Ms. Graham is not at
fault because she was not the attorney of record for Tyson
during the time that Tyson was attmpting to schedule
appoinments with Dr. Dickson and Dr. Herrold.

Dr. Sharma deferred to Tyson to make the claimant’s

specialist referrals, or whether instead Tyson made

referrals without allowing Dr. Sharma, as the claimant’s

treating physician, to make specialist recommendations. 

Wherever fault1 may be placed for the claimant’s not being

evaluated by Dr. Dickson on one occasion, or by Dr. Herrold

on two occasions, the reports of Dr. Sharma, Dr. Anderson

and Dr. Schmidt persuade me that a specialist evaluation is

reasonably necessary to evaluate the cleft and fatty mass

residuals of the claimant’s admittedly compensable

hematoma/seroma regarding the extent of the internal injury

and regarding likely cosmetic or plastic surgery.           

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer relationship existed between
the parties on August 5, 2005.

2. Claimant sustained a compensable injury to his low
back and right hip on August 5, 2005.

3. Claimant’s earned wages as of August 5, 2005,
entitle him to a TTD rate of $363.00 and PPD is
$272.00.

4. Respondent accepted claimant’s injury as
compensable and has paid medical expenses incurred
through February 6, 2008, and has paid 16 weeks of
temporary total disability benefits through
January 17, 2006.
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5. Any award of additional indemnity benefits in this
case would be subject to existing child support
liens on file.

6. The respondents are entitled to an offset against
liability for temporary total disability for any
period of time that the claimant also drew
unemployment compensation.

7. The claimant has failed to establish by a
preponderance of the evidence that he is entitled
to any period of temporary total disability or
temporary partial disability benefits on or after
April 27, 2007, to the date of the hearing.

8. The claimant has established by a preponderance of
the evidence that a specialist evaluation is
reasonably necessary to evaluate the cleft and
fatty mass residuals of the claimant’s admittedly
compensable hematoma/seroma.

9. The claimant has failed to establish by a
preponderance of the credible evidence that a
psychological evaluation, or an additional MRI of
his back, or pain management classes, or
additional prescription medication as currently
recommended by Dr. Sharma in his deposition taken
on June 1, 2010, are reasonably necessary in
connection with the claimant’s compensable injury
sustained on August 5, 2005.

AWARD

The respondents are directed to pay additional medical

benefits in accordance with the findings set forth herein. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


