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CHARLES WILLIS, EMPLOYEE CLAIMANT

CAMDEN WATER UTILITIES, 

SELF-INSURED EMPLOYER RESPONDENT

MUNICIPAL LEAGUE WCT,
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OPINION FILED FEBRUARY 3, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,

Hempstead County, Arkansas.

Claimant appeared pro se.

The respondents were represented by Honorable J. Chris Bradley, Attorney at

Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 9, 2010, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted in this matter on

September 21, 2010, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and made

a part of the record herein without objection, subject to any modifications made

at the full hearing. 

The parties stipulated to the following at the November 9, 2010, full

hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including October of 2009.

3) The claimant’s average weekly wage of $368.80 per week

would entitle the claimant to compensation rates of $246.00

per week for temporary total disability and $184.00 per week

for permanent partial disability.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable back injury in

October of 2009.

2) If compensability is overcome, whether claimant is entitled to all

associated medical benefits and temporary total disability benefits.

At the full hearing, the claimant contended, in summary, that in October of

2009 he sustained a compensable back injury in the course and scope of his

employment.  Specifically, the claimant contended that he was walking and his

leg suddenly gave out causing him to lose his balance and unable to stand.  The

claimant contends entitlement to all associated medical benefits and temporary

total disability benefits from the last day that he worked to a date yet to be

determined.

Respondents contended at the full hearing, in summary, that the claimant

has  not sustained a compensable injury cognizable under Arkansas law.

Respondents contended that the claimant did not sustain any compensable injury

at any time during his employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission,  and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties at the full hearing

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury to his back by

specific incident in October of 2009.  

4) Further, the claimant has failed to prove by a preponderance

of the evidence that he sustained a compensable gradual

onset injury while working for the respondent employer.

DISCUSSION

The claimant testified that in October of 2009, he was lifting “concrete

model mix” as part of his job duties for the respondent employer.  The claimant

testified as follows regarding the reason for his alleged compensable back injury

that occurred in October of 2009:

MR. WILLIS:  Well, it started just, you know, just hurting a

little bit, you know, when I was working.  We was picking up this

concrete model mix.

THE COURT:  Was this in October of 2009?

MR. WILLIS:  Yeah.  I told my boss man, I said, look, these
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things is hurting my back but they didn’t pay it no . . . Well, actually,

I didn’t pay it that much attention neither.  I didn’t really pay no

attention until my back went out and my legs went out on me.

THE COURT:  When was that?

MR. WILLIS:  That was in October.

THE COURT:  Of 2009?

MR. W ILLIS:  Yeah.

(T. pp. 18-19, lines 24-25 & 1-12)

The claimant testified that following his back going out in October of 2009,

he went to see a physician where he got x-rays and injections in his back.  (T. pp.

19-20, lines 14-17 & 4-5)  The medical records show that the claimant primarily

treated with Drs. Burba, Hout, and Schlesinger regarding his alleged

compensable back injury.  The  medical records show that the claimant had an

MRI of his lumbar spine in May of 2009 which showed multiple levels of spinal

stenosis, disc protrusion, and degenerative changes.  (RX1, p. 11)  The medical

records show that the claimant saw Dr. Schlesinger on September 18, 2009, and

in Dr. Schlesinger’s report from that date stated, “As you know, he has multilevel

lumbar stenosis L4-S1 and neural foraminal stenosis at L4-5 and L5-S1 on the

right.  There was also abnormality of the right L3 pedicle on T2 images.”  (RX1,

p. 12)  The medical records also show that the claimant treated with Dr. Lon

Burba on September 16, 2009, and Dr. Burba’s report from that date states, “He

notes left leg pain radiating out of his back and sharp shooting pain out of the
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neck which is positional.  This has all been going on for about six years and

progressing especially fast over the last two months.  His MRI scan shows canal

narrowing at L4-5 and L5-S1 and some type of abnormality in the right L-3

pedicle.”  Dr. Burba’s report went on to state, “There is chronic denervation at C-

5, L-4 and L-5 in the spine which usually relates to degenerative disc disease.”

(RX1, p. 15)  The medical reports from Dr. Judson Hout from December 15,

2009, states, “He has severe DDD of the L/S spine.”  (RX1, p. 2)  

The claimant has filed this claim contending he suffered a compensable

injury to his back in October of 2009.  He seeks payment of temporary total

disability benefits and all associated medical treatment.

ADJUDICATION

It must be pointed out that at the full hearing the claimant seemed to put

forth a contention of a specific incident back injury in October of 2009, while

picking up concrete.  However, the claimant also seemed to argue an alternative

compensable back injury in the form of a gradual onset back injury that

manifested itself in October of 2009.  Both specific incident and gradual onset

back injuries will be addressed herein.

To prove the occurrence of a compensable injury as the result of a specific

incident which is identifiable by time and place of occurrence, the claimant must

establish by a preponderance of the evidence:  (1)  that an injury occurred arising
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out of and in the course and scope of employment; (2)  that the injury caused

internal or external physical harm to the body which required medical services or

resulted in disability or death; (3)  that the injury is established by medical

evidence supported by objective findings, as defined in Ark. Code Ann. § 11-9-

102(16); and, (4) that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v. Engineering Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

In the instant claim, the claimant has failed to prove by a preponderance

of the evidence that his back injury arose out of and in the scope of his

employment with the respondent employer in October of 2009.  The medical

records are replete with instances where the claimant sought medical attention

for his preexisting degenerative disc disease well before October of 2009.  For

instance, the claimant was diagnosed with degenerative disc disease and

multilevel lumbar stenosis by Dr. Hout in September of 2009 as evidenced in

Respondent’s Exhibit 1, page 12.  Also, the claimant had an MRI of his lumbar

spine in May of 2009, which showed multilevels of spinal stenosis, disc

protrusion, and degenerative changes.  (RX1, p. 11)  Additionally, Dr. Burba was

treating the claimant for his back condition in September of 2009 and stated,

“There is chronic denervation at C-5, L-4 and L-5 in the spine which usually

relates to degenerative disc disease.”  (RX1, p. 15)  Dr. Schlesinger also found

the claimant had multilevel lumbar stenosis at L4-S1 and neural foraminal
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stenosis at L4-5 and L5-S1 in his report dated September 18, 2009, as evidenced

in Respondent’s Exhibit 1, page 12.

The overwhelming evidence indicates that the claimant had preexisting

back problems and as such the claimant has failed to prove by a preponderance

of the evidence that he sustained any compensable back injury in October of

2009.  Under Arkansas W orkers’ Compensation law, an employer takes the

employee as he finds him, and employment circumstances that aggravate

preexisting conditions are compensable.  Heritage Baptist Temple v. Robinson,

82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a preexisting non-

compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new

injury resulting from an independent incident.  Crudup v. Regal Ware, Inc., 341

Ark. 804, 20 S.W.3d 900 (2000).  An aggravation, being a new injury with an

independent cause, must meet the definition of a compensable injury in order to

establish compensability for the aggravation.  Farmland Ins. Co. v. DuBois, 54

Ark. App. 141, 923 S.W .2d 833 (1996).  

In the instant case, the claimant cannot prove by a preponderance of the

evidence that he sustained an aggravation of a preexisting condition that would

have  itself be considered a compensable injury.  Included in those things

necessary to establish compensability is the requirement that claimant offer

medical evidence supported by objective findings establishing a compensable
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injury.  In this particular case, all of the objective findings are of a preexisting

condition, not objective findings of any new injury.  Based upon the credible

evidence, I find that the claimant has also failed to prove by a preponderance of

the evidence that he sustained a compensable specific incident back injury in

October of 2009 because he has failed to establish his injury with medical

evidence supported by objective findings as defined in Ark. Code Ann. § 11-9-

102(16).

The claimant also seemed to argue alternatively that he sustained a

compensable gradual onset back injury.  Arkansas Code Annotated § 11-9-

102(4)(A) defines compensable injury:

(ii) An injury causing internal or external physical harm to the body

and arising out of and in the course of employment if it is not caused

by a specific incident or is not identifiable by time and place of

occurrence, if the injury is:

(b) A back or neck injury which is not caused by a specific

incident or which is not identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).  “Objective findings” are

those findings which cannot come under the voluntary control of the patient.  Ark.

Code Ann. § 11-9-102(16).  The employee’s burden of proof shall be by a

preponderance of the evidence, and the resultant condition is compensable only

if the alleged compensable injury is the major cause of the disability or need for

treatment.  Ark. Code Ann. § 11-9-102(4)(E)(ii).  “Major cause” means more than
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fifty percent (50%) of the cause and a finding of major cause shall be established

according to the preponderance of the evidence.  Ark. Code Ann. § 11-9-102(14).

In the instant case, the claimant has failed to prove by a preponderance of

the evidence that he sustained a compensable gradual onset back injury for a

number of reasons.  First, the claimant has failed to prove by a  preponderance

of the evidence that his back injury arose out of and in the course of employment.

As stated above, the claimant’s condition is one of degenerative disc disease and

stenosis, and I must agree with the opinion from Dr. Hout in his May 21, 2009,

report which states:

When he came to see me, he gave no history of any injury and said

the pain had just developed insidiously.  Today he states that it did

start while he was working, but he cannot give a date and he cannot

related it to any injury.   

I have told him that my findings, including the findings of the MRI of

the lumbosacral spine, do not relate to any job related incident.  I

feel his condition is not work-related and therefore is not

compensable under Worker’s Compensation laws.

(RX1, p. 35)

I find that the claimant’s degenerative disc disease is not related to his

employment and that the claimant has failed to meet his “major cause”

requirement.

In order to prove that the claimant suffered a compensable injury, claimant

must prove by a preponderance of the evidence that his injury arose out of and

in the course of his employment.  Here, the medical records show that the
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claimant suffers from a degenerative condition in his back.  According to Dr.

Hout, claimant’s condition is not work related.  I further cannot find that the

claimant’s degenerative back condition was aggravated by any work related

event.  Absent medical evidence supported by objective findings establishing an

aggravation, claimant cannot meet his burden of proof.  I specifically find that the

claimant’s degenerative disc disease and resulting back condition did not arise

out of or in the course of his employment.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his low back while employed by the

respondents in October of 2009 either by specific incident or by gradual onset.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


