
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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TASHERRON D. WILLIAMS, EMPLOYEE CLAIMANT

PERFORMANCE FOOD GROUP, INC., EMPLOYER RESPONDENT
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
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The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE BETTY J. HARDY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 7,

2011, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on December 20, 2010.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The employee-employer relationship existed on 
December 3, 2008.

2. The claimant filed a claim for a workers’
compensation injury occurring on that date which
was accepted as compensable.

3. The claimant earned an average weekly wage of
$861.78 which yields a temporary total disability
rate of $522.00 and a permanent partial disability
rate of $392.00 per week.

4. The Opinion filed March 29, 2010, has become final
and that respondents have provided benefits
awarded in the Opinion. 

5. The respondents paid the claimant temporary total
disability benefits from December 4, 2008, through
February 11, 2009.
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6. The respondents controvert any temporary
disability after February 11, 2009, and controvert
any permanent impairment or disability.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Temporary total disability from the February 12,
2009, to October 1, 2010, when Dr. Chakales
assigned a 5% impairment rating. 

2. Permanent partial disability/wage loss disability.

3. Attorney’s fees. 

Respondent:

1. Claimant’s request for additional benefits.

2. Offset for unemployment compensation beginning on
February 9, 2009.

The record consists of three volumes: (1) the

transcript of the hearing conducted on June 7, 2011; (2) a

separate Exhibit Binder for that hearing; and (3) the

transcript with exhibits from a previous hearing conducted

on February 18, 2010, which is marked as Claimant’s Exhibit

No. 2.  

DISCUSSION

The claimant sustained compensable injuries as a result

of a motor vehicle accident on December 3, 2008. (T. 12-13) 

He was treated and released that day at the emergency room

of St. Vincent Hospital in Sherwood. (R. Exh. 1 p. 1) He

underwent follow-up evaluations and physical therapy through
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Concentra Heath Centers between December 5, 2008, and

January 21, 2009. (R. Exh. 1 p. 10-39) Dr. Marcia Hixson

released Mr. Williams to regular duty work on January 21,

2009, and indicated that Mr. Williams had no permanent

impairment due to his work injury. (R. Exh. 1 p. 40, 42)

Mr. Williams reported back to work at Performance Food

Group in late January of 2009, and learned at that time that

he had been terminated because of the motor vehicle

accident. (T. 52) Mr. Williams has subsequently lost his

drivers’ license and his CDL for legal reasons, either child

support arrearage and/or unpaid traffic violations and/or

other reasons that Mr. Williams did not specifically

identify at the hearing. (T. 54-55, 63) 

Mr. Williams applied for unemployment benefits on

January 30, 2009, and began drawing unemployment benefits on

February 7, 2009. (T. 51-52) He was paid temporary

disability compensation in workers’ compensation from

December 4, 2009, through February 11, 2009. (Comm. Exh. 1

p. 2) His unemployment benefits continued until January 25,

2010, and he was paid at the rate of $399 per week. (T. 52)

At the time of the hearing conducted on June 7, 2011, Mr.

Williams had not applied for or otherwise attempted a return

to work anywhere in the approximately two and one-half years

since January of 2009. (T. 66) 

With regard to Mr. Williams’ medical treatment after

his release to return to work by Concentra Health Centers in
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January of 2009, Mr. Williams was evaluated by Dr. Harold

Chakales, an orthopedic specialist, in August and September

of 2009, following a change of physician ordered by the

Commission, and again in July, August, and September of

2010, following Commission-ordered electrodiagnostic

testing. (R. Exh. 1 p. 43-56) In his letter dated October 1,

2010, Dr. Chakales indicated that Mr. Williams was at

maximum medical improvement with a 5% permanent anatomical

impairment. (R. Exh. 1 p. 56)

In March and May of 2011, Mr. Williams was evaluated by

a neurosurgeon, Dr. Brad Thomas, and underwent an MRI of his

neck on May 17, 2011.  Dr. Thomas concluded that the MRI was

basically within normal limits and that he did not see any

need for surgery.  Dr. Thomas again placed Mr. Williams at

maximum medical improvement and at full duty.  However, Mr.

Williams reported to Dr. Thomas that he could not go back to

work, and Dr. Thomas indicated that if that were the case,

Dr. Thomas would recommend an FCE. (R. Exh. 2 p. 57-62)

At present, Mr. Williams seeks benefits for the 5%

impairment assigned by Dr. Chakales, additional temporary

disability benefits until the date in 2010 when Dr. Chakales

assigned the rating, and permanent partial disability

benefits for wage loss in excess of the 5% rating.

Issue 1: Additional Temporary Disability Compensation

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant
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suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that Mr. Williams was as

far restored as the permanent nature of his injury would

permit when Dr. Hixson released him to return to work after

a course of treatment and physical therapy that ended on

January 21, 2009.  Therefore, I find that Mr. Williams has

failed to establish that he remained within the healing

period for his compensable injury at any time during the

period for which he seeks additional temporary disability

benefits beginning in February of 2009.

In reaching this conclusion, I recognize that both Dr.

Chakales and Dr. Thomas ordered additional diagnostic

testing thereafter to investigate Mr. Thomas’ symptoms and

complaints. However, neither Dr. Chakales’ electrodiagnostic

testing or Dr. Thomas’ MRI caused either physician to

prescribe any therapeutic treatment even arguably intended

to improve the permanent nature of Mr. Williams’ injury, and

nothing in Mr. Williams’ testimony regarding his condition

or his work history after January 21, 2009, indicates to me

that he identified any improvement in his perceived problems
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at any time in the approximately two and one-half year

period between his release on January 21, 2009, and the

hearing conducted on June 7, 2011.  Absent any persuasive

evidence of improvement, or at least treatment intended to

improve Mr. Williams’ condition after his release on

January 21, 2009, I find that his healing period ended when

his treatment and therapy stopped at Concentra on or about

January 21, 2009.

Issue 2: Permanent Benefits

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Arkansas Code Annotated § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of
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Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

However, to be entitled to any wage loss disability in

excess of permanent physical impairment, a claimant must

generally first prove by a preponderance of the evidence

that he sustained a permanent physical impairment as a
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result of the compensable injury.  Wal-Mart Stores, Inc. v.

Connell, 340 Ark. 475, 10 S.W.3d 727 (2000).

Benefits for permanent impairment must be based on an

impairment rating using the AMA Guides to the Evaluation of

Permanent Impairment (4th ed. 1993).  The Commission may

review the Guides  even if the Guides are not in the record,

and the Commission may determine its own impairment rating

under the Guides, rather than simply assessing the validity

of impairment ratings assigned by doctors.  Avaya v. Bryant,

82 Ark. App. 273, 105 S.W.3d 811 (2003).

In addition, as stated above, benefits for permanent

anatomical impairment shall be awarded only if the

claimant’s compensable injury is the major cause of the

impairment at issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)

(a).  The provisions of Ark. Code Ann § 11-9-102(4)(F)(ii)

(b) do not apply in determining a claim for permanent

anatomical impairment.  Michael v. Keep & Teach, Inc., 87

Ark. App. 48, 185 S.W.3d 158 (2004).  Major cause means more

than 50% of the cause.  Ark. Code Ann. § 11-9-102(14).

A determination of the existence and extent of physical

impairment must also be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a
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doctor or the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-102

(16)(A)(ii).

A. Permanent Impairment

In the present case, I find that Mr. Williams has

established by a preponderance of the credible evidence that

he sustained a 5% permanent anatomical impairment rated to

the whole body as a result of his compensable cervical

injury.

In reaching this conclusion I have considered that Dr.

Hixson opined that Mr. Williams had no impairment when Dr.

Hixson determined that Mr. Williams reached maximum medical

improvement on or about January 21, 2009. (R. Exh. 1 p. 42)

However, I also note that Mr. Williams’ neck complaints have

continued long after Dr. Hixson’s report of January 24,

2009, and on October 1, 2010, Dr. Chakales assigned Mr.

Williams a DRE category 2 impairment (5% impairment to the

whole body) using the 4th edition of the Guides to the

Evaluation of Permanent Impairment, as adopted by the

Commission.  

I also note that Dr. Chakales’ assignment of a 5%

rating for a DRE category 2 impairment appears consistent

with the impairment and description for a 5% impairment for

a category 2 cervical impairment in Table 73 on page 3/110
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of the 4th edition of the Guides to the Evaluation of

Permanent Impairment.  Table 73 assigns a 5% rating to the

whole body for a minor impairment to the cervical spine

identified by the presence of clinical signs of neck injury

without radiculopathy or loss of motion segment integrity.

I also find that a 5% rating for minor neck impairment

under Table 73 is supported by objective medical findings. 

The Arkansas Courts have previously indicated that a medical

provider’s observation of muscle spasms is an objective

finding.  Continental Express, Inc. v. Freeman, 339 Ark.

142, 4 S.W.3d 124 (1999).  On page 3/104, the Guides

identify various criteria for category 2 impairment to the

cervical spine including intermittent or continuous muscle

guarding observed by a physician, nonuniform loss of range

of motion, or non-verifiable radicular complaints.  

In the present case, Dr. Chakales documented the

presence of a great deal of spasm in his report of a

physical examination of Mr. Williams’ neck on August 5,

2009. (R. Exh. 1 p. 46) I note that these spasms were

observed over six months after Mr. Williams’ healing period

ended, and I note that doctors at Concentra Health Centers

had previously reported both pain and decreased motion in

Mr. Williams’ neck on nearly every treatment report for Mr.

Williams in the record from December of 2008 and January of

2009. (R. Exh. 1 p. 10-38) I note that those reports also

contain two references to paraspinous muscle spasms,
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although the spasm references at that time were to the

thoracic spine and not the cervical spine. (R. Exh. 1 p. 20

and 28) In light of the repeated references to a neck

injury, pain and limited motion in the Concentra reports,

and the lack of evidence indicating that Mr. Williams has

any history of prior neck injury and/or spasms before the

injury currently at issue, or of a new injury after the

motor vehicle accident in December of 2008, I also find that

Mr. Williams has established a causal connection between the

muscle spasm observed by Dr. Chakales in August of 2009, and

the cervical strain injury diagnosed at Concentra Health

Centers after Mr. Williams’ motor vehicle accident.  

Because Dr. Chakales observed the muscle spasm over six

months after the healing period ended for Mr. Williams’

cervical strain injury, I also find that the documented

existence of cervical muscle spasm in August of 2009

supports the existence of a permanent impairment associated

with the diagnosed cervical strain injury.  

During the hearing, the respondent contended that

muscle spasm cannot establish a reason for assigning an

impairment rating under the 4th edition of the Guides.  (T.

74) However, my research indicates that the Commission has

previously interpreted otherwise on the following basis. 

Section 1 of Table 71 on page 3/109 states in part:

1. Guarding

Paravertebral muscle guarding or spasm or nonuniform
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loss of range of motion, dysetria, is present or has
been documented by a physician.      

The Full Commission has previously interpreted from

this passage and title that the general term “guarding” as

used in the DRE method of calculating impairment can be

based on “spasm”, and the Commission has noted that the

presence or absence of guarding is a differentiating

criteria between a DRE category 1 impairment (0%) and a DRE

category 2 impairment (5%) in sections 3.3g, 3.3h, and 3.3i

of the fourth edition.  See Murry v. Riceland Food, Full

Workers’ Compensation Commission, Opinion filed on

January 20, 1999 (E516632).  Although the Commission in

Murry awarded a 5% impairment based on the presence of spasm

in the thoracic spine, I note that the same DRE impairment

criteria and differential criteria apply for rating the

cervical spine (section 3.3h) as apply for rating the

thoracic spine (i.e., section 3.3i).  Consequently, I find

that Dr. Chakales’ observation of spasm is an objective and

measurable medical finding appropriate to support the

existence of a DRE category 2 impairment under section 3.3h

and Table 73 of the fourth edition, consistent with Dr.

Chakales’ impairment calculation of a 5% rating.

I also find that Mr. Williams has established that his

compensable cervical strain injury sustained in a work

related motor vehicle accident is the major cause of the 5%

impairment awarded herein.  There is no indication in the 
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record that Mr. Williams was experiencing neck symptoms

before the accident, or that his cervical strain combined

with any pre-existing or subsequent injury or condition to

cause his current neck symptoms.

B.     Wage Loss

With regard to Mr. Williams’ claim for permanent

disability in excess of his 5% permanent anatomical

impairment awarded herein, I note that Mr. Williams was 36

years old at the time of the 2011 hearing.  He did not

finish the 10th grade in high school, and has no advanced

training except the training that he received to drive

trucks. (T. 11-12)

Mr. Williams has earned his livelihood driving trucks. 

(T. 21) As part of that work history, Mr. Williams has

hauled concrete, driven a dump truck, hauled produce on a

scheduled route, and moved and hauled furniture. (T. 24-32) 

These jobs all involved lifting, standing, staying focused,

and maintaining an adequate neck range of motion as required

for driving. (T. 33) 

Mr. Williams testified that he does not now feel that

he could do any of his former driving jobs. (T. 32) Mr.

Williams testified that he does not now do any kind of

lifting, and has difficulty bending, stooping, and walking. 

(T. 22-23) Mr. Williams testified that he sometimes takes

Advil or Tylenol, and that a friend gives him hydrocodone to

take. (T. 35) Mr. Williams lives with his seven year old
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daughter, and a girlfriend and her five children (T. 36, 56)

Mr. Williams currently helps take care of his own daughter

and his girlfriend’s children. (T. 56) 

Mr. Williams testified that he is not presently able to

do any type of work, and he has not applied for any type of

work since his unemployment benefits ran out in January of

2010. (T. 58) However, Mr. Williams acknowledged that he did

attempt to go back to work for Performance Food Group when

released to do so, but was terminated because of the

accident rather than returned to work. (T. 52) Mr. Williams

also acknowledged that his application for unemployment

benefits indicates that he did not have any disabilities

that would prevent him from working at his normal job. (T.

52) Mr. Williams acknowledged that he has lost his drivers’

license for legal reasons. (T. 54-55, 63)

With regard to any permanent restrictions imposed by

Mr. Williams’ treating physicians, I note that both Dr.

Hixson and Dr. Thomas ultimately released Mr. Williams to

return to work without medical restrictions, although both

Dr. Hixson and Dr. Chakales recommended a functional

capacity evaluation. (R. Exh. 1 p. 40, 56; R. Exh. 2 p. 62)  

    After considering Mr. Williams’ relatively young age,

his education and work experience, the nature and extent of

his injury and impairment, and all other relevant factors, I

find that Mr. Williams has sustained a 2% impairment to his
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wage earning capacity in excess of the 5% permanent

impairment established by the medical evidence.

In assigning only a 2% impairment to Mr. Williams’ wage

earning capacity, I do not find credible Mr. Williams’

description of the extent his current limitations in light

of an essentially negative MRI and a negative

electrodiagnostic test, two physicians releasing Mr.

Williams to return to work with no restrictions, Mr.

Williams’ initial attempt to return to work until he learned

that he was terminated, Mr. Williams’ indication that he had

no disabilities preventing him from driving when he applied

for unemployment benefits, and the evidence that Mr.

Williams has now lost his CDL for legal reasons. 

Even without any medically imposed work restrictions,

however, I note that Mr. Williams has had medically

documented restricted range of motion in his neck, and/or

pain with motion, and/or muscle spasms.  While I do not find

persuasive Mr. Williams’ testimony that his injury inhibits

his ability to lift, bend, stoop or walk, I do find

persuasive his testimony that a driver’s ability to operate

a moving vehicle depends, at least in part, on being able to

turn one’s neck to look for cars and traffic. (T. 33) A

limited or painful range of neck motion will inhibit a

driver’s ability to operate a vehicle, and will therefore

have some degree of negative impact on Mr. Williams’ ability

to return to his previous profession.  However, in light of
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the evidence that Mr. Williams currently has no license to

drive for reasons unrelated to this injury, and therefore

may never be qualified again to even be a professional truck

driver, I find that the overall impact of Mr. Williams’ neck

limitations on his future earning capacity under these

circumstances causes only a small additional diminution of

his future earning capacity. 

Because the medical evidence indicates that no medical

condition other than Mr. Williams’ compensable cervical

strain is contributing to the painful and limited neck

motion which accounts for the 2% additional permanent

partial disability awarded herein, I find that Mr. Williams

has established by a preponderance of the evidence that his

compensable injury is the major cause of the wage loss

awarded herein.

Issue 3: Offsets For Unemployment Compensation Under
Arkansas Code Annotated Section 11-9-506.

Arkansas Code Annotated Section 11-9-506(a) generally

prohibits payments of workers’ compensation benefits for

temporary total disability, temporary partial disability, or

permanent partial disability for any week in which the

injured worker receives unemployment insurance benefits.  In

the present case, I have awarded neither additional

temporary total disability benefits, temporary partial

disability benefits, or permanent total disability benefits.
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Consequently, I find that the requested offset is

inapplicable to the benefits awarded herein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer relationship existed on 
December 3, 2008.

2. The claimant filed a claim for a workers’
compensation injury occurring on that date which
was accepted as compensable.

3. The claimant earned an average weekly wage of
$861.78 which yields a temporary total disability
rate of $522.00 per week and a permanent partial
disability rate of $392.00 per week.

4. The Opinion filed on March 29, 2010, has become
final and the respondent has provided benefits
awarded in the Opinion. 

5. The respondent paid the claimant temporary total
disability benefits from December 4, 2008, through
February 11, 2009.

6. The claimant has failed to establish by a
preponderance of the evidence that he is entitled
to any additional temporary disability
compensation.

7. The claimant is entitled to benefits for a 5%
permanent anatomical impairment and an additional
2% permanent partial disability for diminution of
his wage earning capacity.

AWARD

The respondent is directed to pay benefits in

accordance with the findings set forth herein. However,

payment of the indemnity benefits awarded herein is subject

to any and all applicable withholdings mandated by Arkansas

Code Annotated Section 11-9-110 for child support

obligations.
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The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondent in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondent is directed to pay the court reporter’s

fees and expenses within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


