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STATEMENT OF THE CASE

A hearing was conducted February 24, 2011, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on February 2, 2011,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including September 15, 2008; that the claimant sustained a
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compensable injury to his left upper extremity on said date; that his average weekly

wage was $754.00, entitling him to compensation rates of $503.00 per week for

temporary total disability and $377.00 per week for permanent partial disability; that

respondents paid temporary total disability through April 21, 2010, as well as

medical  and  related  expenses  through  said date; that respondents paid for a

one-time examination and evaluation by Dr. Lawrence Dodd on August 23, 2010;

and that respondents had controverted claimant’s entitlement to all additional

benefits.

By agreement of the parties, the following issues were presented for

determination:

1) Whether the claimant’s healing period had ended.

2) Claimant’s entitlement to additional temporary total disability.

3) Claimant’s entitlement to additional medical treatment.

Claimant contended, in summary, that his healing period had never ended;

that he was entitled to additional temporary total disability after April 21, 2010, and

continuing through a date yet to be determined.  Alternatively, claimant contended

that he entered into a new healing period pursuant to the August 23, 2010, report

of Dr. Lawrence Dodd, and was entitled to additional temporary total disability

beginning August 23, 2010, through an undetermined date.  The claimant further

contended that respondents should be held responsible for additional medical

treatment, specifically, followup examinations and treatment by Dr. Lawrence Dodd,



-3-

as well as necessary evaluations by any valid referrals from Dr. Dodd, including, but

not limited to a referral to Dr. Ahmad; and that a controverted attorney’s fee should

attach to any additional benefits awarded.

The respondents contended that additional medical treatment, including

diagnostic studies recommended by Dr. Dodd, were not reasonably necessary; that

the medical evidence did not support a finding of RSD; that the claimant’s healing

period ended on or before April 21, 2010; while controverting claimant’s entitlement

to  all additional benefits.

The claimant, David Williams, was the only lay witness to testify.   The record

in this claim is composed solely of the transcript of the February 24, 2011, hearing

containing two (2) volumes of medical reports, specifically, thirty-two (32) pages of

medicals introduced by the claimant and eighty-seven (87) pages of medicals

introduced by the respondents which were received as “Claimant’s Exhibit A” and

“Respondents’ Exhibit A,” respectively.

From a thorough review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his appearance

and demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this



-4-

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant’s healing period ended on or about April 21, 2010.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that he is entitled to additional temporary total disability.

5. The claimant has proven, by a preponderance of the evidence, that he is

entitled to additional medical treatment recommended by his authorized

treating physician, Dr. Lawrence Dodd, including, but not limited to any valid

referrals by Dr. Dodd.

6. All additional issues, including, but not limited to claimant’s entitlement

permanent disability benefits are, by necessity, specifically reserved.

DISCUSSION

As previously noted, the claimant was the only lay witness to testify.  I found

the claimant to be a very credible witness.  The claimant’s injury is undisputed.

Further, claimant’s extensive medical treatment is well documented.  I found the

claimant’s course of conduct and various attempts to return to work following

treatment reflect positively on the claimant’s motivation to return to gainful

employment.  However, as will be set out further below, there are significant

inconsistencies and contradictions in the medical evidence.  More specifically,

some of the conclusions made by Dr. Reginald Rutherford and Dr. Earl Peeples are

inconsistent with, and contradicted by more persuasive evidence, including the
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claimant’s credible testimony, as well as substantial medical evidence.  Further, Dr.

Earl Peeples’ conclusion that he agrees with the opinion of Dr. Reginald Rutherford

that the claimant did not sustain any permanent impairment is erroneous on its face.

In fact, while Dr. Rutherford did release the claimant to return to work, the record

is clear that Dr. Rutherford specifically deferred to the opinion of the primary

treating physician and surgeon, Dr. Michael Moore, concerning the issue of whether

the claimant sustained any permanent impairment.  Dr. Michael Moore released the

claimant to return to work while assessing a twenty-five percent (25%) permanent

impairment to the left upper extremity as reflected by a report dated August 18,

2009.  In fact, the claimant returned to work following the release by Dr. Moore and

continued to experience significant problems, at which time the employer sent the

claimant back to Dr. Moore for additional treatment.  Dr. Moore referred the

claimant to Dr. Reginald Rutherford for additional treatment.  Further, despite any

reference that Dr. Earl Peeples was an independent medical examiner, it is clear

that the claimant was referred to Dr. Peeples by the nurse case manager and that

his opinion was obtained specifically to justify the termination of medical treatment.

Dr. Peeples’ findings are simply not credible.  More specifically, his finding that

there was no atrophy in the musculature of the claimant’s injured arm is

contradicted by the examination performed by Dr. Lawrence Dodd, a physician

selected by this Commission to examine and evaluate the claimant’s injury.  As

previously noted, Dr. Peeples’ stated conclusion that he agreed with Dr.
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Rutherford’s assessment that the claimant did not sustain any impairment is

contradicted by the opinion of Dr. Michael Moore.  Dr. Rutherford deferred to Dr.

Moore’s assessment of impairment.  In summary, it is clear that the claimant has

sustained substantial permanent disability.  The immediate claim is for additional

medical treatment and temporary total disability benefits.  The claimant’s physical

problems appear to be permanent in nature.  Permanent disability has been

specifically reserved.

The claimant, David Williams, is thirty-nine (39) years old.  On and before

September 15, 2008, the claimant was employed as a maintenance mechanic for

Georgia-Pacific, d/b/a Thorsby Engineered Lumber.  The claimant sustained an

admitted injury to his left elbow as the result of a specific work-related incident on

September 15, 2008, when while pulling up on a wrench, he sustained a tear of the

triceps tendon.  The claimant’s primary treating physician and surgeon was Dr.

Michael Moore, an orthopedic surgeon with Arkansas Specialty Orthopaedics in

Little Rock, Arkansas.  Dr. Moore initially evaluated the claimant on December 9,

2008, following an MRI scan of the left elbow performed on November 11, 2008,

which revealed the tear of the triceps tendon at its insertion on the olecranon.  Dr.

Moore performed surgery on the claimant’s left elbow on February 16, 2009.  The

record reflects that Dr. Moore released the claimant to return to work on or about

August 9, 2009.  The claimant stated that he returned to work and continued

working through on or about November, 2009 while continuing to experience
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physical problems.  The claimant testified that because of persistent swelling in his

left arm and hand, he returned to Dr. Moore who in turn referred the claimant to Dr.

Reginald Rutherford.  Respondents showed good faith in meeting its obligations

under our workers’ compensation laws by providing the claimant follow-up medical

treatment, as well as paying appropriate temporary total disability through on or

about April 20, 2010, at which time the claimant was released by Dr. Rutherford to

return to work at which point respondents terminated all benefits.  The claimant

subsequently petitioned and obtained a change of physicians to Dr. Lawrence

Dodd.  Dr. Dodd first evaluated the claimant on August 23, 2010, at which time he

recommended additional treatment, specifically physical therapy.  In addition, Dr.

Dodd restricted the claimant’s work to light-duty with no use of the left arm until

such time that the claimant was further evaluated for possible RSD by Dr. Ahmad

at United Pain Care.  As reflected by the stipulations and as will be set out further

below, respondents have since controverted all additional medical treatment

despite the efforts by Dr. Dodd’s office to cooperate with the claims adjustor for the

TPA by agreeing to send the claimant to UAMS rather than Dr. Ahmad in an effort

to rule out RSD.  In addition, Dr. Dodd recommended physical therapy following his

physical examination on August 23, 2010, which showed significant autonomic

dysfunction of the left upper extremity.  (Cl. Ex. A, p.24)

On cross-examination, the claimant acknowledged that Dr. Michael Moore

released him to return to full-work duty following a Functional Capacity Evaluation
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on August 17, 2009, despite some weakness in the injured left arm.  In addition, the

claimant acknowledged that Dr. Moore made several referrals to evaluate his left

arm for possible RSD.  The claimant credibly asserted that during the Functional

Capacity Evaluation, he used his dominate right arm rather than the injured left arm

which is why the claimant maintained he was released to full-duty.  On further

cross-examination, the claimant maintained that during the Functional Capacity

Evaluation, the testing administrator reported that the injured arm was already one

inch smaller than the right arm.  This indication of muscle atrophy was further noted

by Dr. Dodd at the time of his examination and evaluation.

On re-direct examination, the claimant testified that Dr. Rutherford sent him

for a series of injections apparently to test for possible RSD which he was unaware

until seeing Dr. Dodd in August, 2010.  On further examination, the claimant stated

that he also attempted to return to work for two (2) weeks between May 18 and May

28, 2010, at which time his left hand became so swollen that he was unable to wear

gloves which were a mandatory requirement of the employer.  The claimant was

again taken off work because of the employment policy.  (Tr.31-35)

In response to questions from this Administrative Law Judge, the claimant

stated that the injections prescribed by Dr. Rutherford actually helped the pain and

swelling in his arm, temporarily.  The claimant has never received any permanent

impairment benefits assigned by Dr. Moore.  In response to further questioning by

his attorney, the claimant stated that the overall condition of his left arm was worse
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than when Dr. Moore assigned his permanent impairment.

A chronological summary of the medical evidence is warranted.

The claimant was initially referred to Dr. Michael M. Moore who specializes

in hand and upper extremity injuries with Arkansas Specialty Orthopaedics in Little

Rock, Arkansas.  Dr. Moore first examined the claimant on December 9, 2008,

following an MRI scan of the left elbow performed on November 11, 2008.  Based

upon the physical examination and the MRI scan, Dr. Moore diagnosed a partial

triceps rupture of the left elbow at the olecronon, as well as possible post-traumatic

compression neuropathy.  Dr. Moore treated the claimant conservatively with

medications, specifically, Celebrex for inflammation and Darvocet for pain and

scheduled the claimant for a nerve conduction and EMG study.  (Cl. Ex. A, pp.1-3)

On February 16, 2009, the claimant underwent surgery by Dr. Moore to

repair the left elbow triceps tendon.  A repeat MRI scan of the elbow was performed

on June 2, 2009, which did not reveal any evidence of a recurrent rupture of the

triceps tendon.  The scan did reveal evidence of biceps tendinosis.  Dr. Moore felt

that some of the claimant’s elbow pain was related to the tendinosis.  Dr. Moore did

not feel further surgical treatment was indicated unless the pain became more

persistent and severe.  Dr. Moore sent the claimant for a Functional Capacity

Evaluation which was performed on August 5, 2009.  In his August 18, 2009, report,

Dr. Moore opined that the claimant gave a reliable effort.  Dr. Moore recommended

continued therapy.  He released the claimant to resume regular work activities.  In
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the August 18, 2009, report, Dr. Moore assessed a twenty-five percent (25%)

impairment of the left upper extremity related to the triceps tendon repair.  (Cl. Ex.

A, pp.5-8)

The claimant returned to Dr. Moore on August 27, 2009, at which time Dr.

Moore noted that the claimant was not able to resume regular work activities which

required significant lifting, gripping, pushing, and pulling.  Because of the claimant’s

persistent complaints, Dr. Moore felt that a triphasic bone scan to rule out reflex

sympathetic dystrophy was indicated.  In addition, a nerve conduction and EMG

study of the left hand was scheduled to make sure that there was no evidence of

compression neuropathy at the elbow or hand.  Dr. Moore restricted the claimant’s

work activities to light-duty and to avoid use of the left hand for any work activities.

The claimant returned to Dr. Moore on September 15, 2009.  Dr. Moore noted that

the triphasic bone scan performed on September 11, 2009, to rule out reflex

sympathetic dystrophy revealed increased uptake near the olecranon.  Dr. Moore

felt that this finding was most likely related to the bone anchor which was used to

repair the triceps tendon.  In addition, Dr. Moore noted that there was diffuse uptake

in the left shoulder and long finger metacarpophalangeal joint.  An x-ray including

AP and lateral of the left long finger was ordered on September 15, 2009.  The x-

ray did not reveal significant abnormalities.  On September 15, 2009, Dr. Moore felt

that the claimant should have a second opinion evaluation due to the diffuse left

hand and arm symptoms.  He recommended that the claimant be evaluated by Dr.
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Syed Hassan at UAMS.  (Cl. Ex. A, pp.12-14)

Apparently, the claimant was seen by Dr. John Eidt, a vascular surgeon at

UAMS rather than Dr. Hassan for the second opinion.  Dr. Eidt evaluated the

claimant on December 14, 2009.  Dr. Eidt did not see a vascular etiology for the

claimant’s complaints and referred him back to Dr. Moore for further evaluation.  Dr.

Eidt did question the potential benefit of some type of sympathetic block for pain

relief.  Apparently, Dr. Eidt felt the claimant’s pain symptoms might be related to

reflex sympathetic dystrophy.  The claimant returned to Dr. Moore on December 29,

2009, at which time Dr. Moore recommended that the claimant be reevaluated by

Dr. Reginald Rutherford to determine whether the claimant might benefit from a

diagnostic stellate ganglion block.  (Resp. Ex. A, p.50)(Cl. Ex. A, pp.15-16)

The claimant was first seen by Dr. Rutherford on January 13, 2010, at which

time arrangements were made for diagnostic stellate ganglion block.  Dr. Rutherford

referred the claimant to Dr. Robert E. Powers for the aforementioned procedure.

The claimant underwent two blocks, the first by Dr. Powers on January 26, 2010,

and the second by Dr. Carlos Roman on March 29, 2010.  Thereafter, the claimant

was referred to Dr. Michael R. Stone for a left stellate ganglion block with

fluoroscopy and sedation.  Dr. Stone’s impression was complex regional pain

syndrome of the left upper extremity.  (Cl. Ex. A, pp.17-19)(Resp. Ex. A, p.60)

The claimant underwent another Functional Capacity Evaluation on April 16,

2010.  Following the second FCE, the claimant returned to Dr. Rutherford who
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noted that the study was invalid because the claimant only passed thirty-two (32)

out of the forty-eight (48) consistency measures.  At that time, Dr. Rutherford

released the claimant to regular duties without restrictions and, for some

unexplained reason, opined that he did not recommend a permanent partial

impairment rating.  In a later report, Dr. Rutherford stated that he would defer to Dr.

Michael Moore concerning the extent of claimant’s permanent impairment.

Thereafter, respondents’ case manager referred the claimant to Dr. Earl Peeples

for “an independent medical examination.”  Clearly, Dr. Peeples’ examination was

not an IME.  Dr. Peeples specifically indicated that the purpose of the examination

was to provide a report to a third-party.  In my opinion, Dr. Peeples’ report lacks any

credibility.  Specifically, his finding on physical examination that there was no

atrophy in the musculature of the claimant’s forearm is specifically contradicted by

the examination of an independent examiner selected by the Arkansas Workers’

Compensation Commission as will be set out further below which revealed

significant atrophy of the claimant’s left upper arm.  In addition, Dr. Peeples opined

that he did not anticipate any impairment related to a partial tear with or without

surgical repair of the partially torn tendon which is totally inconsistent with the

opinion issued by the treating surgeon.   Dr. Peeples acknowledged that Dr. Moore

was a competent surgeon.  (Resp. Ex. A, pp.78-83)

In a subsequent report dated July 6, 2010, Dr. Rutherford acknowledged that

he had received and reviewed Dr. Peeples’ report.  Based on Dr. Peeples’ report,



-13-

Dr. Rutherford opined that the claimant had reached maximum medical

improvement while declining to recommend any workplace restrictions.  Concerning

any impairment rating, Dr. Rutherford specifically deferred to the opinion of Dr.

Michael Moore.  (Cl. Ex. A, p.20)

Thereafter, the claimant petitioned the Arkansas Workers’ Compensation

Commission for a Change of Physicians Order and received a one-time

examination and evaluation by Dr. Lawrence Dodd, an orthopedic surgeon with the

Hot Springs Bone and Joint Clinic.  Dr. Dodd examined the claimant on August 23,

2010.  Dr. Dodd’s  independent examination and findings sharply differ from the

findings of Dr. Peeples.  Dr. Dodd’s examination and recommendations are set out

below:

EXAM:     Today this is a young male, fully alert and oriented, he is
in no acute distress.  He does not appear ill.  Head and neck exams
are unremarkable.  The left shoulder is taken through active and
passive range of motion with no specific limitations or restrictions in
the shoulder.  His abnormal findings begin in the upper arm.  He has
significant upper arm atrophy when compared with the right.
Measurement of the left mid upper arm today measures 35 cm
compared with 39 cm on the right, so he has 4 cm of atrophy.  He has
tenderness throughout his tricep, which appears quite atrophied.  He
appears to be intact throughout its insertion distally and he can
actively extend the elbow.  

Second abnormal finding is elbow motion, it is significantly limited
today with a 15-degree flexion contracture and flexing it to
approximately 100-degrees before stiffness occurs.  He has mild
stiffness at the extremes of pronation and supination, but can obtain
these.  His hand is noticeably cooler than the right and there is
certainly a type of mild to moderate mottled appearance when simply
looking at the hand compared with the right.  Even though range of
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motion is full in the fingers, hand, and wrist it is somewhat weakened
and slowed, as he tries to do quick repetitive open close grasp
exercises.  I don’t have the tools to measure grip strength or pinch
strength here in the office today.  He does have palpable pulses at
the wrist with good capillary refill in the fingernail beds.

PLAN:     I told him that just grossly looking at his arm, it certainly
looks different than the right arm.  He does have significant upper arm
atrophy and weakness and also has temperature and skin color
changes in the left hand and wrist area compared with the right.
These findings today just based on clinical physical exam appear to
be consistent with an RSD type picture.  He knows there is no specific
test you can get to unequivocally test for that, but that is what he
certainly looks like today in the office.  His lack of motion of the
elbow, upper arm weakness, and his RSD type picture certainly put
this arm in a limited ability to do any type of strenuous work.  I told
him that I can’t really comment on everything that has gone on the
past two years because I don’t know all those details.  I do know he
is very frustrated with everything that has gone on with workers’ comp
evaluations and how that has all been handled.  I told him that today
the fact that he has not had any therapy in months is my biggest
concern, I think we need to be aggressively working on strengthening
and whatever modalities we can do to try to get his left arm
functioning better.  There is not a surgical procedure that I am going
to be able to do to change any of this at this point.  That is my
suggestion and I would kike to reevaluate him in about four weeks.
Obviously this is all pending workers’ comp approval, as this would
just be my recommendations to them.  My nurse, Stephanie, has
made a phone call today and contacted Debbie Byrd, who is his case
manager.  As he was leaving the office today we were trying to get his
therapy approved and this was not approved today.  I don’t know what
they are going to do with my office information or my
recommendations, but I told Mr. Williams that I am concerned about
getting his arm working better and that if they don’t approve any of
our requests then for him to call me and we will try to make other
arrangements to at least have some therapy done on his arm even if
it is through private or personal means.  (Cl. Ex. A, pp.21-22)

The record reflects that the claimant returned to Dr. Dodd on September 23,

2010.  Dr. Dodd’s continued recommendations were physical therapy to improve the
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functions of the left upper extremity, as well as attempting to get authorization for

an RSD evaluation.  Interestingly, Dr. Dodd first attempted to get authorization for

the claimant to see Dr. Ahmad at United Pain Care and was apparently advised by

the claims adjustor that an evaluation at UAMS was more acceptable.  Although Dr.

Dodd was willing to make an alternative referral, all further treatment was refused.

(Jt. Ex. A, p.24)

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate his ability to engage in any gainful employment.  The claimant bears the

burden of proving both that he remains within her healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

An employee who has suffered a scheduled injury is entitled to receive

temporary total or temporary partial disability compensation during his healing

period or until he returns to work, regardless of whether he has demonstrated that
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he is actually incapacitated from earning wages.  Ark. Code Ann. §11-9-521(a);

Wheeler Construction Co. v. Armstrong, 73 Ark. App. 164, 41 S.W.3d 822 (2001).

Whether or  not  a  claimant’s  healing  period  has  ended  is  a  question  of  fact

for  the Commission.   Poulan  Weedeater  v.  Marshall,  79  Ark.  App.  129,  84

S.W.3d 879 (2002).

Under our case law, the claimant is entitled to temporary total disability

benefits during the period of her unemployment and while she remains within her

healing period.  See, Cedric Walker v. Cooper Standard Automotive, Inc., AWCC

#F604949, Full Commission Opinion filed May 18, 2009.

While I recognize that the claimant has sustained a scheduled injury, a

preponderance of the credible evidence reflects that the claimant’s healing period

has previously ended.  The claimant’s continued problems appear to be permanent

in nature.  In fact, Dr. Michael Moore has assigned a significant impairment rating

which remains unpaid.  However, as previously noted, permanent disability has

been specifically reserved.  The claimant has failed to prove that he is entitled to

continued temporary total disability.

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under
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A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

Dr. Dodd, a physician selected by this Commission, noted considerable

muscle atrophy of the claimant’s injured extremity and has recommended physical

therapy.  I feel compelled to further point out that during the hearing, I observed the

claimant’s left hand and noted swelling and slight discoloration.  Although the

claimant has previously been evaluated by a vascular surgeon, there are sufficient

inconsistencies in the medical evidence to at least warrant a further evaluation to

definitively rule out RSD.  Dr. Dodd has recommended such an evaluation.  I find

that the referral is reasonably necessary in order to clearly identify the nature and

full extent of the claimant’s injury.  Accordingly, I hereby make the following:

AWARD

Respondent, Ace American Insurance Company, and Sedgwick Claims

Management Services, TPA, is hereby directed and ordered to pay for additional

medical treatment recommended by Dr. Lawrence Dodd, including, but not limited

to any valid referrals.

Claimant’s entitlement to additional benefits is by necessity specifically
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reserved.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


