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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G010157

CYNTHIA WILLCUTT, EMPLOYEE CLAIMANT

READY TRANSPORTATION INC.,
EMPLOYER                                         RESPONDENT NO. 1 

ARGONAUT INSURANCE COMPANY,                                
INSURANCE CARRIER                                RESPONDENT NO. 1
                                     
DEATH AND PERMANENT TOTAL DISABILITY 
TRUST FUND                                       RESPONDENT NO. 2

OPINION FILED NOVEMBER 14, 2011 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Pulaski, Pulaski County, Arkansas.

The claimant, pro se, appeared at the hearing.   

Respondents no. 1. were represented by Mr. William C. Frye,
Attorney at Law, North Little Rock, Arkansas.

Respondent no. 2, represented by Ms. Christy King, Attorney at
Law, Little Rock, Arkansas.  Ms. King did not appear at the
hearing.

                     STATEMENT OF THE CASE     

     A hearing was held on November 14, 2011, in this matter

pursuant to Dillard v. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W. 3d 287 (2004), to determine whether the above-

referenced matter should be dismissed for failure to prosecute

pursuant to Commission’s Rule 099.13. 

     The record consists of the transcript of the November 14, 

2011, hearing and the documents contained therein. 

                           DISCUSSION

     The claimant filed a Form AR-C with the Commission on or
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about November 19, 2010, alleging compensable bodily injuries on

November 5, 2010, while working for the respondent-employer. 

According to this claim form, the claimant stated that she

sustained these alleged injuries as a result of a motor vehicle

accident on November 5, 2010.    

     Respondents no. 1 controverted this claim in its entirety. 

Hence, no benefits have been paid on this claim.  

     On or about December 6, 2010, the claimant’s former attorney

requested a hearing before an Administrative Law Judge on the

merits of the claim.  Therefore, the Commission mailed Prehearing

Notices and Questionnaires to the parties on December 8, 2010.  

The parties filed responsive pleadings, and on January 13, 2011,

the Commission sent a Notice wherein a Prehearing Telephone

Conference was scheduled for February 7, 2011, at 2:00 p.m.

     At the time of the Prehearing Telephone Conference, the

parties advised that the Death & Permanent Total Disability Trust

Fund needed to be joined as a party in this matter.  Therefore,

by agreement of the parties, on February 7, 2011, the Commission

returned the file to the Commission’s general files.  On February

18, 2011, the Trust Fund acknowledged its joinder as a party-

respondent in this matter pursuant to Rule 28.

     Since this time, the claimant has taken no further action to

prosecute her claim.  Therefore, on or about September 19, 2011,

respondents no. 1 filed a Motion to Dismiss this claim pursuant
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to Rule 099.13, for lack of prosecution.

     The Commission sent a Notice to the claimant’s attorney, on

September 21, 2011, advising of respondents no. 1's Motion, and a

deadline of fifteen days(15)for filing a Response.    

     On or about September 23, 2011, the claimant’s attorney

advised the Commission via a Motion to Withdraw that he was

unable to represent the claimant due to economic interests. On

October 4, 2011, the Commission entered an Order allowing the

claimant’s attorney to withdraw as attorney of record for the

claimant.  No lien was asserted.  On October 13, 2011,

respondents no. 1 renewed its Motion to Dismiss.

     The Commission sent a Notice to the claimant on October 11,

2011, advising of respondents no. 1's Motion, and a deadline of

fifteen(15) days for filing a Response.  The claimant failed to

file a written Response to this Motion to Dismiss with the

Commission.     

     Therefore, in a Hearing Notice dated October 27, 2011, the

Commission advised (by way of certified mail) the parties that

the matter had been set for a hearing on respondents no. 1's

Motion to Dismiss.  This hearing was scheduled for November 14,

2011, at 9:30 a.m., at the Arkansas Workers’ Compensation

Commission, Third Floor, Hearing Room “A”, at 324 Spring Street,

in Little Rock, Arkansas.

     A hearing was in fact conducted on November 14, 2011, on 
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respondents no. 1's Motion to Dismiss.  Respondents no. 1

appeared for the hearing through its attorney.  The claimant also

appeared at the hearing.  Respondent no. 2 did not appear at the

hearing.  At the time of the hearing, the claimant objected to

the dismissal of her claim.  The claimant cited several personal

reasons for not prosecuting her claim.  These included, but were

not limited to, her inability to afford a CT scan, and other

pending legal matters. 

     A review of the evidence shows that the claimant has failed

to pursue this claim for initial benefits.  However, during the

hearing, the claimant agreed that she is now ready to prosecute

her claim.       

     Therefore, after consideration of the evidence presented, I

find that respondents no. 1's Motion to Dismiss should be denied

at this time.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The respondents filed a Motion to Dismiss for       
    Want of Prosecution.

     3.  The claimant has objected to the dismissal of her claim.

     4.  At this time, the claimant has shown good cause for her
         failure to prosecute his claim. She is now ready to 
         prosecute her claim.

5.  That respondents no. 1's Motion to Dismiss is       
    hereby denied at this time.

                             ORDER
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     Based upon the foregoing Findings of Fact and Conclusions

of Law, I find that respondents no. 1's Motion to Dismiss should

be denied at this time. 

     IT IS SO ORDERED.

     

_________________________
CHANDRA HICKS
ADMINISTRATIVE LAW JUDGE

CH   
  


