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STATEMENT OF THE CASE

A hearing was conducted on January 7, 2011, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in these claims on November

24, 2010, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the stipulations, issues, as well as their respective
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contentions  were correctly set out in the Prehearing Order subject to an

amended stipulation concerning the applicable compensation rates.  A copy

of the Prehearing Order was introduced as “Commission’s Exhibit 1” and

made a part of the record.

During the prehearing conference, it was agreed that the

employee/employer/carrier #1 relationship existed between the parties on and

before October 8, 2009; that the claimant sustained a compensable  injury to

his right shoulder on October 8, 2009, (AWCC #F909372); that the claimant

earned sufficient wages to entitle him to compensation rates of $347.00 per

week for temporary total disability and $260.00 per week for permanent partial

disability; that respondent/carrier #1 paid appropriate benefits prior to August

2, 2010; and that respondent/carrier #1 had controverted all benefits beyond

those previously paid.  I t was further ag reed  that the

employee/employer/carrier #2 relationship existed between the parties on

August 2, 2010, (AWCC #G006718); and that respondent/carrier #2 had

controverted any liability for this claim(s).

At the hearing, it was pointed out that in preparation for the hearing, the

parties obtained wage information which reflected that the claimant’s average

weekly wage at all relevant times, was $575.00 per week rather than $520.00
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per week and that the appropriate compensation rates were actually $383.00

per week for temporary total disability and $287.00 per week for permanent

partial disability.  Accordingly, respondent #1 agreed that it was responsible

for an underpayment of all benefits paid through August 2, 2010, and would

forthwith pay to the claimant a lump sum for the accrued underpayment.  It

was further agreed that the compensation rates were the same on both

claims.

By agreement of the parties, the primary issue presented for

determination was whether the claimant’s physical problems, need for medical

treatment and disability, if any, beginning August 2, 2010, were the result of

a recurrence of the October 8, 2009, admitted injury or the result of a new

injury and/or aggravation of the claimant’s pre-existing condition.  Once

overcome, claimant’s entitlement to associated benefits, if any, must be

addressed.

Claimant contended, in summary, that on August 2, 2010, he sustained

either a recurrence and/or exacerbation of the admitted October 8, 2009,

injury or an aggravation and/or new injury which arose out of and during the

course of his employment with Dollar Sheet Metal, Inc.; that one of the

respondent/carriers was responsible for all continued, reasonably necessary
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medical treatment; that he was entitled to additional temporary total disability

beginning August 3, 2010, and continuing through the present while

maintaining that his healing period had not ended; and that a controverted

attorney’s fee should attach to all  benefits awarded.

Respondent/carrier #1 contended that the claimant could not establish

an injury to his right shoulder in the form of an aggravation, recurrence or

exacerbation on August 2, 2010, while maintaining that the claimant had been

paid all appropriate benefits, to date.

Respondent/carrier #2 contended that the claimant’s injury was related

to the October 8, 2009, accident; that the claimant had a recurrence of the

admitted injury on August 2, 2010, while further maintaining that there were

no new objective findings after the alleged August 2, 2010, incident; and that

the respondent/carrier #1 remained responsible for any additional benefits.

The claimant, Bart A. Weston,  was the only lay witness to testify.   The

record is composed solely of the transcript of the January 7, 2011, hearing

containing two (2) volumes of medical records.  Specifically, the claimant

introduced seventy-six (76) pages of medicals, received as “Claimant’s Exhibit

A” and respondent/carrier #1 introduced twenty-five (25) pages of medicals,

received as “Respondent #1's Exhibit A.”
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties and contained in the

Prehearing Order filed November 24, 2010, as amended prior to the

hearing, are hereby accepted as fact.

3. A preponderance of the credible evidence reflects that the claimant’s

physical problems, need for treatment and disability, if any, beginning

August 2, 2010, are the result of a recurrence of the claimant’s October

8, 2009, acknowledged injury.

4. Respondent/carrier #1, Auto Owners Insurance Company, remains

responsible for continued, reasonably necessary medical treatment.

The claimant has proven, by a preponderance of the evidence, that he

is entitled to follow-up examinations, evaluations, and treatment for the



-6-

admitted injury to his right shoulder sustained on October 8, 2009.

5. The claimant has failed to prove, by a preponderance of the evidence,

that he is entitled to additional temporary total disability benefits.

6. All additional issues are reserved.  Issues reserved include, but are not

limited to claimant’s entitlement to additional compensation pursuant to

Ark. Code Ann. §11-9-505(a), as well as claimant’s entitlement to

permanent partial disability benefits beyond those previously paid.

DISCUSSION

The claimant, Bart Allen Weston, testified in his own behalf.  The

claimant is forty-two (42) years old.  The claimant dropped out of school in the

10th grade.  He does not have a GED.  Although the claimant did not obtain

any formal vocational training after leaving high school, he has received

substantial on-the-job training in sheet metal work, as well as installing siding

and windows.  The claimant testified that he began working for the employer,

Dollar Sheet Metal, Inc., during the early 2000s.  He stated that he voluntarily

left the employer in order to earn more money installing siding and windows.

The claimant returned to work for Dollar Sheet Metal, Inc., in 2009.  The

claimant explained that he returned to work for the employer because he

wanted to spend more time at home and that his previous job required him to
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work out of town.  In addition, the claimant learned that his father, who was

also the shop foreman at Dollar Sheet Metal, Inc., would be retiring the

following year and the claimant was offered the position in the future to be the

shop foreman.  W hen the claimant returned to work for Dollar Sheet Metal, he

was hired to work in the shop, fabricating sheet metal for heat and air

conditioning units.  In addition, the claimant was occasionally required to go

to the job site to hang heating and air duct which he classified as a heavy

lifting job and which included heavy lifting overhead.  The claimant denied

having any pain or physical problems involving his right shoulder before

October, 2009.  The claimant sustained an admitted, compensable injury to

his right shoulder on October 8, 2009.  The claimant’s description of the injury,

as well as its prompt reporting and the claimant’s course of medical treatment

is set out below:

Q     Tell us what happened on October 8, 2009.

A     I was lifting – we was loading up to come home.  I was lifting a blower

motor which pressurizes the duct work to see if we have any leaks in it.  I felt

something kind of pop in my shoulder.  I went to the truck and put it up.  The

guys that were there with me, I let them know what was going on.  I couldn’t

lift nothing else.

Q     Okay, you had immediate pain in your shoulder?

A     Immediate.
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Q     And this blower motor, how heavy is that?

A     It only weighs about 80 pounds.

Q     Did you feel any – did you feel a pop or anything in your shoulder?

A     I felt a pop in my shoulder, and when I released it and sat back down, my

arm drawed up.

Q     W here exactly was that pain?

A     Right in that top part of my right shoulder.

Q     And you reported this to your employer, is that right?

A     Yes, ma’am.

Q     Who did you report it to?

A     On the job or at the shop?

Q     At the shop.

A     Murrell Sheets was the first one that I reported it to.

Q     Is he the owner?

A     Yes, one of the owners.

Q     W ho are the owners?

A     Jeff, Murrell and Gary Sheets.

Q     Okay.  They are all related?

A     They are all father and two sons.

Q     Okay, and Murrell is the father?
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A     Yes, ma’am.

Q     Okay.  You reported it to him and what did he do?

A     He sent me to his son-in-law, which is a chiropractor.

Q     Did you go to the chiropractor?

A     Yes, ma’am.

Q     Did he give you any treatment?

A     No, ma’am.

Q     What did he do?

A     He immediately sent me to the emergency room.

Q     Okay.  So the respondents actually after that point, they started your

treatment with Dr. Pierce [sic], is that correct?

A     Yes, ma’am.

Q     Okay.  Dr. Pierce actually first sent you to physical therapy, is that right?

A     Yes, ma’am.

Q     Okay, how did that go?

A     Sore, rough.

Q     Did you hurt your shoulder worse in physical therapy?

A     Honestly, I couldn’t tell you if – it never got no better.

Q     Okay.  Did you tear a bicep, did you hurt your bicep?

A     Yes, I hurt my bicep in physical therapy.



-10-

Q     Okay, and after your physical therapy Dr. Pierce [sic] actually performed

surgery, is that correct?

A     Yes, ma’am.

Q     Okay, and he – I’m trying to say this here.  He performed a right shoulder

arthroscopic subacromial decompression and debridement, biceps stump, and

exploration of the biceps long head tendon on December 21, 2009, is that

right?

A     Yes, ma’am.

Q     Okay, and the Respondents paid for that treatment, correct?

A     Yes, ma’am.

Q     And after that surgery you did some more physical therapy, correct?

A     Yes, ma’am.

Q     Okay.  Now how did your shoulder do after surgery?

A     It never improved.  

Q     Never improved.  Was it better or worse after surgery?

A     I say it hurts worse after surgery than it did before.

Q     Okay.  Did it ever feel better?

A     Not really.  (Tr.17-19)

Dr. Charles E. Pearce has remained the claimant’s primary treating

physician.  As noted above, the claimant underwent a right shoulder

arthroscopic subacromial decompression and exploration of the long head
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biceps tendon on December 21, 2009.  The claimant returned to Dr. Pearce

on December 29, 2009.   At that time, Dr. Pearce referred the claimant for

physiotherapy, prescribed the medication Soma for spasm while restricting the

claimant’s activities to left arm duty only and continuing the right arm in a sling

with a follow-up scheduled in four (4) weeks.  The claimant returned to Dr.

Pearce on January 28, 2010, at which time Dr. Pearce permitted the claimant

to return to work with no lifting greater than ten (10) pounds and no overhead

lifting.  In addition, Dr. Pearce continued the claimant on physiotherapy

including range of motion and rotator cuff strengthening, prescribed

medications, and scheduled the claimant for follow-up in four (4) weeks.  The

claimant returned to Dr. Pearce on February 25, 2010, at which time Dr.

Pearce increased the claimant’s lifting to twenty-five (25) to the waist with no

overhead work involving the right arm.  The claimant was prescribed Darvocet

for pain.  Physical therapy was continued and the claimant was scheduled for

a follow-up in six (6) weeks.  In a return visit on April 6, 2010, Dr. Pearce

noted that the claimant was continuing to make progress and had good motion

as well as improved strength while further noting continued pain reaction at

the extreme of motion.  Dr. Pearce further noted in his history that the claimant

also reported pain after lifting an extension ladder at home and while working
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installing some fascia board which was an overhead activity.  Dr. Pearce

continued the claimant on physical therapy and increased his work restrictions

to no lifting greater than forty (40) pounds and no overhead work using the

right arm.  The claimant returned to Dr. Pearce on May 4, 2010, at which time

Dr. Pearce noted that on physical examination, the claimant had almost full,

painless motion and little to no strength deficit.  However, Dr. Pearce

continued to limit the claimant to lifting no more than forty (40) pounds with no

overhead work.  Dr. Pearce continued the claimant on physical therapy stating

that he expected the claimant to be approaching maximum medical

improvement.  Dr. Pearce next examined the claimant on June 1, 2010, at

which time he stated that the claimant lacked a bit of full internal rotation and

continued to complain of mild pain at the extremes of motion.  At that time, Dr.

Pearce switched the claimant’s medication from prescription Celebrex to over-

the-counter ibuprofen.  Dr. Pearce recommended home stretching and

permitted the claimant to return to regular work activities.  Finally, the claimant

returned to Dr. Pearce on June 29, 2010, at which time Dr. Pearce assigned

a permanent impairment rating and opined that the claimant had reached

maximum medical improvement.  I feel compelled to point out that I found

substantial inconsistencies in Dr. Pearce’s June 1, 2010, recommendation to
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return to regular duty and his final recommendations which are set out below:

RECOMMENDATIONS:

1. He has reached maximal medical improvement as of

today’s date, 06/29/2010.

2. He has sustained a 6% permanent partial improvement as

it pertains to the upper extremity.  This is 4% of the person

as a whole.  This is according to the “Guides to the

Evaluation of Permanent Impairment” set forth by the

American Medical Association’s IVth Edition.

3. He is restricted to no lifting greater than 60 pounds.  This

is permanent.

4. I have left the door open for him to return at any point

should the need arise.  (Cl. Ex. A, p.52)(Resp. #1 Ex. A,

p.6)

It is unclear from the record whether the claimant worked during any

period of time between August 9, 2009, and his release by Dr. Pearce to

return on an as needed basis on June 29, 2010.  However, the claimant

testified that when he was released with permanent restrictions in June, 2010,

the employer provided him with work.  The claimant stated that when he

returned to work, he only worked fabricating sheet metal in the shop and was

not required to perform installation of duct work at the job site.  The record

reflects that the claimant returned to work full-time within the physical

restrictions imposed by his physician; however, the claimant acknowledged

that occasionally he would be required to perform work outside his

restrictions.  The claimant maintained that he continued to experience physical
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problems at all times following his October 8, 2009, injury while further

asserting that his symptoms would vary depending on the nature of his

activities.  The claimant continued working until August 2, 2010, at which time

the claimant experienced additional problems while loading what he described

as a “curb adapter.”  The claimant reported his physical problems to both his

employer and the shop foreman.  The claimant attempted to see his treating

physician, Dr. Pearce, and was advised by Dr. Pearce to contact his attorney

or get approval from the nurse case manager.  The claimant contacted the

nurse case manager who set up an appointment for a follow-up examination

on August 4, 2010, at which time the claimant was evaluated by an associate

of Dr. Pearce, Dr. Eric Gordon.  Dr. Gordon felt that the claimant may have

strained  his  rotator cuff and released the claimant to return to work on a light-

duty basis, avoiding work with the right arm.  However, when the claimant

attempted to return to work for the employer herein, his employment was

terminated.  Although the claimant had a return appointment for August 17,

2010, the respondent/carrier terminated all further medical treatment.

On cross-examination by respondent #1, the claimant testified that

despite Dr. Pearce’s reports to the contrary, his physical condition never

improved following the December 21, 2009, surgery.  On further cross-
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examination, the claimant admitted that after various physical therapy

sessions, his symptoms would temporarily improve but, with increased

activities, he would continue to experience the same symptoms.  On further

cross-examination by respondent #1, the claimant candidly admitted that he

performed work for the respondent outside his restrictions at various times.

In fact, the claimant was performing work outside his restrictions with the

knowledge of his employer on August 2, 2010, which caused him additional

problems and prompted the need for additional medical treatment.  A portion

of the claimant’s undisputed testimony is set out below:

Q     Tell us what happened to you on August 2, 2010.

A     We were loading a curb adapter.  I got a really sharp pain in my right

shoulder, and as the day went on, it just got worse and worse and they sent

me home.

Q     Okay.  Did you report pain that day?

A     Yes, as soon as it happened.

Q     Okay, who did you report it to?

A     Jeff Sheets and the shop foreman, which is my dad, Danny W eston.

Q     Did you work the rest of the day?

A     No, ma’am.

Q     Did you try?
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A     I tried.

Q     Okay.  Do you recall about what time of day that happened?

A     It was around 8:30 or 9:00 o’clock in the morning.

Q     And you said a curb adapter, is that correct?

A     Yes, ma’am.

Q     Okay.  What is that?

A     What it is is we build an adapter that your old units like on top of

commercial buildings, they sit on top of it and it distributes the air intake into

where it goes.  W hen they put a new unit on it, sometimes they are not exactly

the same, so we have to build a new adapter to go back up underneath it.

Q     And how many – was it just you lifting this or were there more than one?

A     There was five of us.

Q     Five men.  Was it at waist level or above your head, how were you

carrying this?

A     We carried it at waist level to a vehicle that we was putting it on.  W e had

to lift it overhead to get it onto the vehicle.

Q     W hen you lifted it overhead, is that when you felt the pain?

A     Yes, ma’am.

Q     Okay.  So you continued to try to work that day?

A     Yes, ma’am.

Q     Okay.  You said you didn’t finish that day?

A     No, ma’am.
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Q     Okay.  Did someone send you home?

A     About 1:00 o’clock the shop foreman sent me home.

Q     What did your shoulder feel like?

A     It felt like I had a knife stuck in it.

Q     Okay, and that was a pain in your shoulder?

A     Right, in my shoulder.

Q     Had you had that feeling in your shoulder before this incident on August

4th?

A     W hen I first injured the shoulder.

Q     Okay.  Now, you told us you had pain after the surgery.  You had pain all

the way up to August 2nd, 2010.  W as the pain different on August 2nd?

A     It was – I mean, it always hurt, but when I did that, it hurt right then really

bad, but as the day grew on, it just kept getting to where it almost made me

sick to my stomach it hurt so bad.

Q     Okay.  Did you try to get back in to the doctor?

A     Yes, ma’am, I tried.

Q     Okay.  How did you get back in to see the doctor?

A     I called the doctor, and he told me I needed to get ahold of my attorney

or Liz Mullins, which was my case manager.  Ms. Liz set the appointment up

for me the next – I guess it was two days after that.

Q     Okay, let me stop you right there.  Liz is the nurse case manager?

A     Yes, ma’am.
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Q     And she had been your nurse case manager for the whole time that you

had been treating, before this surgery and after the surgery?

A     Yes, ma’am.

Q     Okay, and she set the appointment up?

A     Yes, ma’am.

Q     Okay.  Did you get to see Dr. Pierce [sic]?

A     No, ma’am.

Q     You saw Dr. Gordon in his office?

A     I seen Dr. Gordon.

Q     Okay, and Liz set that appointment up for you?

A     Yes, ma’am.

Q     Okay.  Now, Dr. Gordon’s records indicate that you could return to work

light duty with no use of that right arm, is that right?

A     Yes, ma’am.

Q     Okay.  Did you go back to your employer and tell him what your

restrictions were?

A     Yes, ma’am.

Q     Okay, tell me about that.

A     I come in from the doctor.  I went in the shop.  Murrell Sheets throwed a

fit and throwed me out of the shop and told me that I would not work for him

ever again.

Q     Okay.  Did you talk to Jeff and Murrell Sheets that day?
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A     Yes, in the shop after Murrell, continued – we went out front to talk to Jeff

in his office.  Jeff said that he couldn’t fire me.  Murrell was steady telling me

that I had to go, I had to go.  I wasn’t working for him.  Jeff said, “No, I can’t

fire you.”  I left my tools there, thought I still had my job.  They sent me home.

Two days later they sent my tools home.

Q     Now, when you saw Dr. Gordon on August 4 th, did you have a return

appointment?

A     Yes, ma’am.

Q     Okay, that was on August 17?

A     I’m not sure about the date.

Q     Okay.

A     I believe it is, though.

Q     Okay.  Did you go to that appointment?

A     Yes, ma’am.

Q     Okay, what happened?

A     They  denied  me,  said  that  workmen’s  comp  had   denied the

coverage.  (Tr. 21-26)

The record reflects that the claimant eventually obtained a follow-up

MRI at his own expense in December, 2010, which showed mild

supraspinatus tendinopathy.  No tendinous tear was seen.  The radiologist

indicated no comparison study was available.  (Cl. Ex. A, p.76)

The record reflects that the claimant has applied for work in order to pay
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his bills.  In addition, the claimant filed for unemployment compensation which

was apparently denied by the employer that maintained the claimant was

receiving workers’ compensation benefits which the carrier terminated.

On cross-examination by respondent #2, the claimant asserted that his

pain has remained primarily the same at all times since the October 8, 2009,

incident and that he always had problems any time he attempted to lift

something with his right arm.  On further cross-examination by respondent #2,

claimant stated that although his impairment rating was issued in June, 2010,

he did not receive the permanent impairment benefits until December, 2010,

at which time he used the funds to pay for the MRI, aforementioned.

Concerning the specific pain that the claimant experienced on August 2, 2010,

the claimant asserted that he had that same feeling anytime he attempted to

use his right arm to lift objects overhead.  (Tr.40)

On re-direct examination, the claimant, again stated that his immediate

supervisor, Jeff Sheets, was present when he lifted the object overhead on

August 2, 2010.  The claimant does not have any lifting restrictions on his left

arm.  The claimant has not returned for additional medical treatment because

both carriers have denied liability for further medical treatment.  The claimant

has not returned to work for the employer herein because he was terminated
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for reasons unknown.

The primary issue presented for determination is whether the claimant’s

physical problems, need for treatment and disability, if any, beginning August

2, 2010, are the result of a recurrence of the admitted injury or a new injury

and/or aggravation of the pre-existing condition.

ADJUDICATION

When the primary injury is shown to have arisen out of and in the

course of the employment, the employer is responsible for any natural

consequence that flows from that injury.  If, after the period of initial disability

has subsided, the injury flares up without an intervening cause and creates a

second disability, it is a mere recurrence, and the employer remains liable.

A recurrence is not a  new injury but simply another period of incapacitation

resulting from a previous injury.  Atkins Nursing Home v. Gray, 54 Ark. App.

125, 923 S.W.2d 897 (1996).  An aggravation, however, is a new injury

resulting from an independent incident, Farmland Ins. Co. v. Dubois, 54 Ark.

App. 141, 923 S.W.2d 883 (1996) (citing Pinkston v. General Tire & Rubber

Co., 30 Ark. App. 46, 782 S.W.2d 375 (1990)).  The test is whether there is

a causal connection between the two episodes.  The determination of whether

the causal connection exists is a question of fact for the Commission to



-22-

determine.  Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d

695 (1998).

A preponderance of the credible evidence reflects that the claimant’s

continued physical problems and need for medical treatment are directly and

causally related to the October 8, 2009, admitted injury.  In my opinion, the

August 2, 2010, event was merely a recurrence and/or exacerbation of the

admitted injury.  Although the record reflects that the claimant may have

exceeded the restrictions imposed upon him by his treating physician, the

activity that the claimant performed on August 2, 2010, was at the direction

and consent of the employer.  Even if the claimant sustained a temporary

aggravation of the pre-existing condition, which is not conceded herein, the

claimant’s continuing physical problems, need for treatment and disability

(which I find to be permanent) are related to the October 8, 2009, injury.

Accordingly, respondent/carrier #1 is responsible for all additional benefits to

which the claimant is entitled. 

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61
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Ark. App. 18, 963 S.W .2d 613 (1998).  What constitutes reasonably

necessary medical treatment under A.C.A. §11-9-508 is a question of fact for

the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  Medical treatment which is required to stabilize and

maintain an injured worker’s status remains the responsibility of the employer.

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W .2d 845 (1983).

I found the claimant to be a most credible witness.  The claimant’s

employment with the employer herein was terminated for reasons not fully

explained.  However, it was not the employer, but rather the

respondent/insurance carrier #1 that terminated claimant’s medical treatment.

In my opinion, respondent #1 was not justified in terminating claimant’s

entitlement to follow-up, continued, reasonably necessary medical treatment.

Respondent #1 remains responsible for follow-up treatment, including, but not

limited to additional diagnostic studies that the medical providers deem

necessary to properly diagnose and treat the claimant’s condition.

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Arkansas State
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Highway and Transportation Department v. Breshears, 272 Ark. App. 244, 613

S.W .2d 392 (1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878

S.W .2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or

any other employment, the wages which the employee was receiving at the

time of the injury.  The Commission may consider the claimant's physical

capabilities and evaluate his ability to engage in any gainful employment.  The

claimant bears the burden of proving both that he remains within his healing

period and, in addition, suffers a total incapacity to earn pre-injury wages in

the same or other employment.  see, Palazolo v.Nelms Chevrolet, 46 Ark.

App. 130, 877 S.W .2d 938 (1994).

While the claimant has proven that he is entitled to continued medical

treatment, the claimant has failed to proven, by a preponderance of the

evidence, that he remains totally disabled within the meaning of the Arkansas

workers’ compensation laws.  The record reflects that the claimant is highly

motivated and was able to work despite a significant impairment.  The

claimant has applied for work with other employers, as well as applied for

unemployment benefits from this employer, reflecting that he is ready, willing,

and able to work.  Accordingly, the within claim for additional temporary total
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disability must be, and it is, hereby, respectfully denied and dismissed.

AWARD

Respondent, Auto Owners Insurance Company, is hereby directed and

ordered to pay any outstanding medical and related expenses as the result of

claimant’s October 8, 2009, injury and respondent #1 remains responsible for

continued, reasonably necessary follow-up care.

Because no indemnity benefits have been awarded, attorney’s fees are

not appropriate pursuant to Ark. Code Ann. §11-9-715.

All additional issues are, by necessity, specifically reserved.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


