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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F907467

RONALD WEBB, 
EMPLOYEE CLAIMANT

BILLY WEBB,
EMPLOYER                                               RESPONDENT 

EMPLOYERS MUTUAL CASUALTY CO.,           
INSURANCE CARRIER                                      RESPONDENT 
                                                                  
                               
                                         

                   OPINION FILED APRIL 22, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Russellville, Pope County, Arkansas. 

Claimant was represented by Ms. Laura Beth York, Attorney at Law,
Little Rock, Arkansas.  

Respondents were represented by Ms. Melissa Wood, Attorney at
Law, Little Rock, Arkansas.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on 

January 26, 2011, in Russellville, Arkansas.  A Prehearing

Order was entered in this case on December 29, 2010.  This

Prehearing Order set out the stipulations offered by the

parties, and outlined the issues to be litigated at the

hearing, along with the parties’ respective contentions.     

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing, and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer relationship existed on April

2, 2007, when the claimant sustained a compensable back

injury.   

     3.  The claimant’s average weekly wage of $763.73

entitles him to temporary total disability and permanent

partial disability benefits in the amounts of $504/$378,

respectively.           

     4.  The claimant was placed at maximum medical

improvement, and a 7% rating has been assigned by

Dr. Cathey.  This rating has been accepted and is being paid

by the respondent carrier. (However, respondents have not

accepted the rating as being causally connected to the

claimant’s compensable injury.  This clarification was made

by respondents at the time of the hearing). 

5.  This claim for additional benefits has been

controverted in its entirety.

6.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act. 

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

1. Additional medical treatment from Dr. Mason in the

form of surgery and Dr. Monfee, in the form of pain

management.

2. Temporary total disability from September 11, 2010
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and continuing through to a date yet to be determined.

3. Attorney’s fees.

The claimant’s contentions are set out in his response

to the Prehearing Questionnaire, and are hereby incorporated

herein by reference.  The respondents’ contentions are set

out in its response to the Prehearing Questionnaire, as

these are hereby incorporated herein by reference.  At the 

the time of the hearing, the parties made additional

contentions, these are set out in the hearing transcript and

are incorporated herein by reference. 

     The record consists of the January 26, 2011, hearing 

transcript, and the exhibits contained therein.

    The following witness testified at the hearing: the 

claimant.

                        DISCUSSION

     The claimant testified during the hearing.  At the time

of the hearing, he was 48 years old.  He completed high

school, but has no education beyond high school.  Since high

school, the only job the claimant has ever worked has been

with his father doing concrete work.  The claimant stated

that his father is Billy Webb.  Mr. Billy Webb is the

instant employer, for whom the claimant was working for at

the time of his admittedly compensable back injury of April

2, 2007.  

     He testified that concrete work is hard physical labor. 
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The claimant has done this type of work for some 30 years. 

According to the claimant, concrete-type work requires

constant bending over, getting down on your knees, and you

are required to be bent all the way over in a 90 degree

angle.  The claimant testified that you are constantly

bending, while either finishing or pouring the concrete.   

     The claimant gave the following description of his job

duties:

A. I did get the site prepared, set forms, place the
finished concrete, and clean up afterwards. 

Q. Were you tearing out driveways and putting in new
driveways?

A. Sometimes.

Q. And what does tearing out a driveway entail?

A. You usually have to get a piece of heavy equipment
in like a backhoe or trackhoe and then a jack hammer
and stuff like that.  

Q. And would you classify that as heavy manual labor?

A. Yes.  I’d classify it.  

Q. About how much were you having to lift and move as
a concrete worker?

A. Anywhere from five pounds to 300.  

Q. On a daily basis?

A. Yeah.

Q. I believe you had mentioned some forms.  What are
you talking about building forms?

A. Well you know if you go on a job and you’re going
to set up a driveway you have to set forms up, you
know, to keep the concrete in when you’re pouring it.  
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Q. Tell me how you set up a form?  What is a form? 
What’s it made out of?

A. 2x4's, 2x6, 2x12's, or they could be steel.  

Q. And are you building something that will keep the
concrete in a certain place?

A. Right.

Q. And you personally have to build those forms?

A. Yeah.

Q. Once those forms are built what do you do next?

A. Well then you check your grade, you know, make
sure you’ve got four inches or six inches or however
deep you’re going to pour the concrete on it.  And, you
know, if it’s like a house slab then your plumbers come
in.  And you’ve got to come back in and put your
reinforcement in, tie steel, put wire mesh in, and
schedule concrete and pour it the next available day.

Q. After you pour the concrete, do you have to do
anything to it?

A. Yeah.  You’ve got to finish it.  

Q. What do you mean by finish it?

A. Smooth it out by hand or a trowel machine.  You
know.

Q. Well, I don’t know.  That’s why I’m asking you.

A. I’m sorry.  

Q. Can you tell me, do you manually, are you down on
your hands and knees?  What are you doing to smooth out
that concrete?

A. Well you have to strike it off, and that’s bending
over and sometimes you have to push float it to get it
flat.  Then when it sets up hard enough to get, support
a person’s weight you put a trowel machine on it or get
out there and trowel it down by hand on knee boards and
stuff like that.
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Q. What’s a trowel machine?

A. That is a machine it’s got a like a gas motor on
it.  Some people call it like a whirley bird and it
goes around, and you stand like that.  You finish
concrete.

Q. You say you stand like that.  You’re holding your
hands like –- 

A. You’re holding a machine like that on the handles,
and the blades are going around.  It’s like three or
four blades depending on the machine.  It just goes
around.  And you’re just, basically the machine is
finishing the concrete where you don’t have to get down
on your hands and knees and do it.  

Q. If you don’t have one of those machines, do you
have to get down on your hands and knees and do it?

A. Yeah.

     The claimant testified that his father passed away on

November 5, 2010.  He denied having worked for anybody other

than his father.  The claimant also denied any ownership in

the business or having managed the company.  

     He admitted to being injured on April 2, 2007. 

According to the claimant, while loading a trowel machine

into the back of a pickup truck, he felt and heard his lower

back pop.  The testified that a trowel machine weighs 250 to

300 pounds.  He denied having experienced immediate pain of

the back as a result of this incident.  According to the

claimant, he did not feel pain until some 45 minutes later. 

     The claimant admitted to having reported the incident

to his father that afternoon or the next morning.  According

to the claimant, his father instructed him to go see Dr.
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Monfee.  The claimant admitted to having probably paid for

his treatment during the first year.  However, about a year

into treatment, the doctor asked if his condition was work

related and told him he was going to require further

treatment.  The claimant essentially testified that at that

point, workers’ comp began paying for his treatment from

there on.

     He admitted that he began seeing Dr. Thomas Cheyne in

March of 2009.  Dr. Cheyne recommended an MRI and some

lumbar epidural steroid injections.  During this time, the

claimant agreed that he was still going to Dr. Monfee for

medication and that workers’ comp was paying for that.  

     The claimant testified that the first two lumbar

steroid injections helped, but after that they did not help

anymore.  He agreed that Dr. Cheyne also prescribed some

physical therapy treatment.  According to the claimant, the

massages and the heat felt good, but they put him in

traction, and after this he could hardly walk when he got

out of it.

    He admitted to having treated conservatively with Dr.

Cheyne until February of 2010.  The claimant was next sent

over to a neurosurgeon, Dr. Mason.  He agreed that on May

25, 2010, Dr Mason recommended a lumbar fusion surgery.  The

claimant further agreed that it was his understanding that

the respondents denied this treatment.  Although the

claimant has not had the surgery, he stated that he wants
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the surgery.  The claimant further stated that he has not

been allowed to go back and see Dr. Mason since this visit

with him.

     The claimant admitted to being sent to Dr. Cathey.  He

agreed that Dr. Cathey released him at maximum medial

improvement and assigned to him a 7% rating.  The claimant

admitted that the respondents have paid out this rating.     

     However, he essentially testified that since his

release, the respondents have not paid for the last two pain

prescriptions given to him by Dr. Monfee.  The claimant

admitted that the respondents paid for some of Dr. Monfee’s

treatment up until the last two months.  

     He admitted to having gone to see Dr. Allison on his

own, because he wanted a second opinion.  The claimant

testified that Dr. Allison is a local neurosurgeon and Dr.

Monfee spoke highly of him.  

     The claimant described the pain as being a constant 24-

hour a day ache that runs all the way down his left foot,

and a burning pain down to his left foot.  He stated that it

is his left leg that hurts.  According to the claimant, his

left leg is hard to lift.  He stated he has fallen a few

times while trying to go up steps.  The claimant denied that

this had ever happened to him prior to April of 2007, nor

had he ever had this problem with his leg previously.  

     He admitted that he continued to work for his father

through September 2009, although he was treating for his
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back injury.  The claimant admitted that Dr. Cheyne took him

off work and to having received some temporary total

disability payments.

     The claimant admitted to having undergone a functional

capacity exam in December of 2009, and to being told he

could work medium duty.  However, the claimant stated that

he cannot do concrete work within those restrictions.

     Specifically, the claimant explained:

A. Well that evaluation that’s not even compared to
what I do in concrete work, you know.  That’s just, I
mean, it just wasn’t, it’s totally different stuff you
know.  It’s a lot more heavier lifting, bending over
than what they were asking me to do.  

Q. So your, the concrete work you would classify as
heavy work?

A. Right.

Q. And this functional capacity said you could do
medium work?

A. Yes.

Q. Was any work provided to you within those
restrictions?

A. No.

Q. Did your father allow you to do some management
work for him when they gave you that medium duty
restriction?

A. No.

Q. Have you performed any work since September of
2009?

A. You mean like finishing concrete or something like
that?
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Q. Have you done anything for money after 2009?

A. Well, I just, sometimes my dad would call me, and
I’d go to the lumber yard and pick up some materials. 
They would load it up at the lumber yard, and I’d take
it and whoever he had working for him at the time
unloaded it, and that’s all I’d do.

Q. Did you get paid for that?

A. He might have gave me money for gas to go there
and back.  But I was just happy to get out of the
house.  

Q. Was it a regular working job for him?  Was it
something you did every day?

A. No.

     The claimant denied any low back problems prior to

April of 2007, except some sort of backache.  The claimant

admitted to going to the doctor for his low back prior to

his injury.  However, he did not recall having undergone an

MRI that indicated he had a central and right disk

herniation at L-5.  According to the claimant, it was his

understanding that he had a protruding disk.  The claimant

agreed that he was able to return to work and worked from

2000 up to 2009.  He denied that he had any restrictions.

     He further denied having previous problems with the

burning down his leg and the constant ache.  According to

the claimant, these symptoms began April of 2007.  He denied

that surgery for his back was recommended prior to April of

2007.  As of the date of the hearing, the claimant testified

that he was taking Hydrocodone for his back.  This
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medication is being prescribed by Dr. Monfee.     

     Specifically, the claimant testified:

Q. Tell me about your daily life.  What do you do on
a daily basis now?

A. Well I just get up and try to move around a little
bit, sit until I start hurting, sit down again, go lay
down flat on my belly.  Sometimes I take a hot shower
to get some heat on me.  And then if I got to do
anything I try to do it in the morning before I have to
take any pain medication.

Q. Okay.  Are you limited in what you can do?

A. Yeah.

Q. What were some things that you could do before
that you can’t do now?

A. Bend over.  I couldn’t, I could do my yard work. 
I could weed-eat, do house cleaning, put clothes in the
dryer, get the dishes out of the dishwasher.  You know
if I do that stuff now I feel it.

Q. So you were able to do those things before without
pain?

A. Right.

     The claimant essentially testified that after the death

of his father, the company dissolved.  According to the

claimant, he gets relief from the pain going his leg by

walking.  

     On cross examination, the claimant admitted that during

high school, he had some vocational training in auto

mechanics. He admitted that during his deposition, he

testified that he had no prior workers’ compensation claims. 

The claimant further admitted that during his deposition he
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testified that he always had a sore aching back because of

his work in concrete.  He agreed that he stated in his

deposition testimony he had gone to medical providers,

including Dr. Monfee before 2007.  The claimant admitted

that he had also gone to a chiropractor in the 1990's.  The

claimant admitted that during his deposition, he testified

that he had missed work in the past because of back pain

before his accident.

     He admitted to having gone deer hunting three times

this last season.  The claimant further admitted to having

gotten one deer and to cleaning and dressing it.  He also

went hunting in Wyoming in 2009.  According to the claimant,

he and a friend drove there to go deer and antelope hunting.

     The claimant admitted to going to St. Mary’s in August

of 2000 after injuring his back while working for his

father, for which he underwent an MRI.  He admitted to going

to the Monfee clinic from November 2006 through March of

2007 getting prescriptions for Celebrex and Vicodin.         

     He testified:

Q. Are you aware that Dr. Cheyne indicated on April
17th, 2009, in his report of that date that he had
reviewed your MRI and didn’t think you had anything of
a surgical nature?

A. He said so many different things I didn’t know
what, first he said I had multiple bulging disks.  Then
he said I had degenerative disk disease.  

Q. Okay.
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A. And then he said I could possibly be a candidate
for lower disk replacement.  He said all those things. 
So I didn’t know what was going on.

Q. Now when you did your functional capacity
evaluation you gave your full effort.  Is that correct? 

A. Yes.

Q. When you went to see Dr. Cathey in August of last
year his report reflects that you told him you didn’t
have any prior back pain or injury.  Is that what you
told him?

A. Well I’ve always had back pain from the type of
work I did.  But the type of injury, I found out my
fracture that’s what I was referring to.

Q. So if he asked you if you had prior back pain, and
you said no, that you’re saying that’s not what you
told him?

A. I would say I’ve always had backaches.

Q. You’re telling us that today, but did you tell Dr.
Cathey that?  

A. No.  I didn’t tell him that I don’t think.

     The claimant stated that he was aware that some

surveillance had been introduced.  Although the claimant had

not reviewed this video surveillance, he stated that he was

not disputing that he is the person on surveillance.  The

claimant testified that he does not remember having injured

his low back while working with concrete around November 25,

2008.  

     On redirect examination, the claimant testified that

the longest time he has ever missed work due to back pain

before April of 2007 was for a day.   
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     A review of the medical evidence of record demonstrates

that on August 30, 2000, the claimant was seen St. Mary’s

Regional Medical Center emergency department due to

complaints of the back as a result of lifting and twisting.  

     An MRI of the lumbar spine was performed on October 19,

2000, with the following impression, “Central and right

paracentral disc herniation at L5.” 

     On April 3, 2007, the claimant was seen at the Monfee

medical Clinic due to back pain.  He was assessed with “low

back strain,” which medications were prescribed and physical

therapy treatment.

     The claimant underwent physical therapy evaluation on  

at River Valley Therapy and Sports Medicine on April 30,

2007, due to a diagnosis of “low back strain.”  At that

time, the claimant reported burning sensation in the left

thigh to the ankle.  The physical therapist, Lisa Schaefer,

reported the following history:

The patient is a 44-year-old male who reports hurting
his low back the first of April while lifting equipment
at work.  He received a cortisone shot within the last
month with some relief and is now wearing off.  The
patient now reports pain in the low back that increases
with prolonged standing, sitting, bending over and
lying down.  The past medical history is
noncontributory at this time.  The patient reports no
disruption of sleep and is currently taking muscle
relaxers and pain mediation with pain report at 3/10. 
The patient is unsure of the next scheduled physician
appointment.                

At that time, the claimant was noted to be working light

duty.  The plan of care was to continue with range of
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motion, strengthening, trunk stabilization and strengthening

exercises with the use of MedX rehabilitation exercises,

along with use of modalities as needed, per order by the

doctor.

     On May 29, 2007, Physical Therapist Schaefer reported

the following:

SUBJECTIVE: The patient was last seen on 05/29/2007.  The
patient reports some relief from pain in back.

OBJECTIVE: The patient has been seen for seven total
treatment sessions.  Sessions include hot pack/IFC to low
back, and also attempted hot pack with lumbar traction.
Treatment continues with ultrasound/EMS, lumbar rotation,
single knee to chest, prone on elbows, standing back
extension, NuStep, and Magnum back extension.

ASSESSMENT: The patient has tolerated all exercises well.
The patient reports a decrease in pain after exercises
and reports an increase in pain after lumbar traction.

PLAN: After the 05/29/2007 appointment, we will continue
with current physical therapy plan of care, focusing on
increasing trunk strength and stabilization and
decreasing pain.

The claimant returned for a follow-up visit with Dr.

Monfee on June 26, 2007 due to continued complaints of back

pain.  His assessment was “low back pain,” for which

medications were prescribed.  

     He continued to treat with Dr. Monfee.  Specifically,

on August 10, 2007, and November 25, 2008, the claimant

treated with Dr. Monfee due to continued complaints of back

pain, for which he continued his medication regimen.  On

March 11, 2009, Dr. Monfee assessed the claimant with

“chronic low back with radiclopathy.”           
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      The claimant underwent initial evaluation with Dr.

Thomas Cheyne on March 31, 2009.  At that time, he

complained of chronic low back pain with left leg burning

sensation down to his ankle.  The claimant reported that

this had been going on for a couple of years since he

injured himself lifting and twisting.  Dr. Cheyne’s

impression was “chronic lumbar pain with radiculopathy,” for

which he ordered an MRI.

     On that same date, Dr. Cheyne performed x-rays of the

lumbar spine, which included AP, lateral and oblique views,

with an impression of, “Normal lumbar spine.”

     An MRI of the lumbar spine without contrast was

performed on April 6, 2009.  Dr. Jeffery Hale opined:

Minimal multilevel disc bulging most notable at L5-S1. 
Congenitally short pedicles but without any frank
spinal stenosis.  No acute process is evident.  No disc
herniation.

     Dr. Cheyne reported the following on April 17, 2009:

Mr. Webb had his MRI scan done in Russellville which
indicated minimal multiple level disc bulging that is
most notable at L5-S1.  I certainly do not believe that
he has anything of a surgical nature.  He is doing
better, having taken his Medrol Dosepak and Mobic.  He
will continue the Mobic and hot showers.  We will
schedule a lumbar epidural steroid injection and I will
see him bak after his first injection.        

On that same date, Dr. Cheyne also prescribed a lumboscaral

corset 1(brace), and instructed the claimant to use it while

working.

     Dr. Robert Fisher performed a lumbar steroid injection

on May 20, 2009.  The claimant returned to see Dr. Cheyne on
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May 28, 2009.  He wrote, “Mr. Webb had his first LESI and

had some good results, but he continues to have some

discomfort and numbness.  We will continue his Mobic and hot

shower.  We will also schedule a second LESI....”

     On June 5, 2009, the claimant was seen for a follow-up

visit with Dr. Cheyne due to chronic back pain.  As a

result, he ordered epidural injections.  On June 22, 2009,

the claimant underwent an injection, which was performed by

Dr. Fisher.  The claimant’s preoperative diagnosis was

“chronic lumbar radiculopathy.”

     Dr. Cheyne wrote the following on July 9, 2009:

The patient has his second LESI.  He continues to make
gradual improvement, but still has very definite
discomfort.  We will schedule a third LESI.  We will
continue his Mobic and hot showers.  We will have him be
as cautious as possible on his work and I will see him
back after his injection.

With the patient having this much problem with his back
at 46 years of age, I would strongly recommend that he
transition to a different line of work as soon as
possible, which does not require strenuous lifting or
repetitive bending and twisting, as he is doing now.  I
do not believe that he is going to be able to hold up to
that type of work over the long term and possibly not
even over the short term.

     On August 5, 2009, Dr. Fisher performed a third and

final epidural steroid injection.  His preoperative

diagnosis was “chronic left L4-L5 lumbar radiculopathy.”

     The claimant returned to Dr. Cheyne for a follow-up

visit after his third LESI, but had no improvement.  At that

time, the claimant admitted that he was pouring concrete at

least two days a week.  Dr. Cheyne felt that this activity
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was aggravating the claimant’s back.  They discussed

treatment options.  Since the claimant would have difficulty

not working for any period of time from a financial

standpoint, Dr. Cheyne allowed him to return to work with

restrictions, which included, but was not limited to a 20

pound weight limit.  He also prescribed medications and sent

the claimant to physical therapy for modalities.  

     He underwent a physical therapy evaluation on August

21, 2009, at Coulter Physical Therapy, Inc.  Therapist

Coulter noted the claimant to have muscle spasms in the left

and right SI joint region approximately quarter size.  Mr.

Coulter’s initial assessment was:

Pt. reports having a work related injury sustained on
04/01/07 while working for Cypress Care Inc.  Their
description of the injury is as follows: He reports that
he initially injured his back lifting and twisting 2
[sic] years ago and only recently sought treatment.  He
states that he has had three injections with only minimal
improvement. He indicated that a MRI study revealed
bulging discs at 4 [sic] levels in the lower back. He
states that he is continuing to work with limitations.
No medical complications were identified that would
adversely affect the rehabilitation program.  Patient was
independent in all functional activities with no pain or
limitations prior to onset of symptoms.  Patient is
having to modify his activity to complete functional
tasks.  Ronald rates his pain as 4-10 on a scale of 10.
He reports that his pain is constant and he is taking
paid meds regularly.  Mr Webb is able to forward flex to
60 degrees but has difficulty returning to neutral
position due to increased pain.  He had to use his hands
to stand back up. His lower extremity strength is
decreased slightly due to pain as well.  Palpation
produced severe (+4) tenderness.  Muscle tightness was
noted in the lumbar paraspinals and piriformis rated at
4. He has muscle spasms in the right piriformis
approximately half dollar size.  Patient reports symptoms
of numbness and tingling in the left thigh and in to the
left ankle.  His hamstrings are very tight.  Patient is
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referred for decreased pain and discomfort, decrease
muscle spasms, increase range of motion, increase
strength and decrease tenderness. 

     Dr. Cheyne noted on September 2, 2009 that the claimant

was making little improvement.  He felt that the claimant

not working was helping.  Therefore, Dr. Cheyne continued

the claimant’s physical therapy treatment for the next three

weeks, and left him off work. 

     On September 23, 2009, Dr. Cheyne wrote:

The patient continues to make very slow improvement.  
The fact that he is nol working is very beneficial to
him at this point.  We will schedule one further LESI. 
I think now that he is not working the injection
probably will have a much better chance of succeeding. 
We will continue his Mobic and heat.  We will also
continue his physical therapy for modalities and I will
see him back after his injection.

    
     It appears that the claimant continued to undergo

physical therapy treatment at Coulter Physical Therapy.

     On November 4, 2009, Dr. Fisher performed another

epidural injection.  His preoperative diagnosis was “chronic

left L4-L5 lumbar radiculopathy.”

     Dr. Cheyne wrote on November 13, 2009:

The patient is doing significantly better after this
most recent LESI.  For now, will continue to leave him
off work.  We will get a functional capacity evaluation
scheduled through his case manager and I will be glad
to see him back after the FCE. 

     The claimant underwent a functional capacity evaluation

on December 10, 2009, with Charles Davidson, Med. ATC, CSDA. 

The results of this evaluation indicate that the claimant

gave reliable effort, with 49 of 49 consistency measures
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within expected limits.   Mr. Davidson wrote, in pertinent

part:

FUNCTIONAL ABILITIES
Mr. Webb demonstrated the ability to perform an
Occasional bi-manual lift/carry up to 55 lbs.

Mr. Webb demonstrated the ability to perform the
following activities on a Constant basis: Reach Immediate
(L), Reach Immediate (R), Reach Overhead (L), Reach
Overhead (R), Reach with 5 lb. Weight (L), Reach with 5
lb. Weight (R), Handling (L), Handling (R), Fingering
(R), Sitting and Standing.

Mr. Webb demonstrated the ability to perform the
following activities on a Frequent basis: Walk, Carry up
to 25 lbs., Balance, Crouch, Climb Stairs and Fingering
(L).

Mr. Webb demonstrated the ability to perform the
following activities on an Occasional basis: Kneel, Stoop
and Carry up to 55 lbs.

FUNCTIONAL LIMITATIONS
Mr. Webb’s evaluation resulted in demonstrated function
limitations in the areas of material handling as well as
kneeling and stooping. Mr. Webb’s material handling
capacity was measured at the Medium level with a maximum
Occasional lift/carry of 55 lbs.  Mr. Webb also
demonstrated tolerance to Stooping and Kneeling as he
performed these at the Occasional level when taking into
account a normal workday.

CONCLUSIONS
Mr. Ronald Webb completed functional testing on this date
with reliable results.

Overall, Mr. Webb demonstrated the ability to perform
work in the MEDIUM classification of work as defined by
the US Dept. of Labor’s guidelines over the course of a
normal workday with limitations as noted above.

     Dr. Cheyne wrote the following on January 15, 2010:

The patient had his FCE, which indicated that he was
consistent in his effort and he is capable of working a
medium level job as defined by the U.S. Department of
Labor guidelines.  We will give him a note stating that
he can work within the restrictions of the FCE; however,
at his request, since he continues to have persistent
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pain we will also have a neurosurgeon see him for a
surgical evaluation.  He will continue his Mobic and we
will schedule one final LESI.  I will see him back after
his last injection.

    On February 11, 2010, Dr. Fisher performed another

epidural steroid injection.  His preoperative diagnosis was

“Chronic L4-L5 lumbar radiculopathy.”

     The claimant returned to Dr. Cheyne for a follow-up

visit on February 18, 2010: He reported:

The patient has completed his LESIs and really has not
gotten much relief.  He will continue his Mobic and heat.
We will leave him on the restrictions of his FCE.  He is
waiting to get into see a neurosurgeon but there is
nothing else that I have to offer him from a conservative
standpoint; therefore, we will not plan to see him back
beyond today.

     Dr. Zachary Mason performed an evaluation of the

claimant on April 6, 2010 due to a chief complaint of “low

back pain and left leg pain.”  He recommended that the

claimant have a follow-up test done to assess the low back

for any significant changes that might explain his continued

complaints of pain.  

     An MRI of the lumbar spine was performed on May 7,

2010, with the following impression:

1. Mild disc degeneration at L2-3 and L5-S1 without
canal stenosis or definite nerve root impingement.

2. Possible spondylolysis at L5.  There is no
spondylolistesis.

     The claimant returned to Dr. Mason’s office on May 7,

2010 to discuss his MRI scan.  Dr. Mason reported:

INTERVAL NOTE: Mr. Webb returned to the office on May 7,
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2010 to discuss his MRI scan.

RADIOGRAPHIC FINDINGS: His MRI scan shows him to have a
bulging disc at L5-S1. There appears to be a
spondylolysis at L5, but this is very difficult to see on
the MRI scan.

If he has a bilateral pars defect this would explain his
chronic discomfort.

MDM/RECOMMENDATIONS: I have recommended to the patient
that he have a CT scan to obtain better bone detail and
diagnose as to whether or not there is truly a
spondylolysis present or not.  After this has been done
we will review the findings of him and the options of
treatment.

 A CT of the lumbar spine without contrast was performed

on May 25, 2010, with the following impression: 

Bilateral spondylolysis at L5 without apparent
spondylolisthesis.

     On May 25, 2010, Dr. Mason stated the following in a

medical note:

INTERVAL NOTE: Mr. Ronald Webb returned to the office on
May 25, 2010.  Mr. Webb has had a lumbar CT scan.

STUDIES REVIEWED: This shows him to have bilateral
spondylolysis at L5.  He does not have any significant
spondylolisthesis. 

He has had chronic pain for the past year.  He has been
unable to work effectively.  He has had a number of
treatments for his condition, which have been
ineffective.  I think the CT scan explains why with the
bilateral Pars defect at L5.

MDM/RECOMMENDATIONS: I have recommended to the patient
that he wear a lumbosacral corset at this point.  This
would help stabilize his back.  I anticipate that he will
require a lumbar fusion using a pedicle screw fixation
and bony fusion before he obtains any long lasting
relief.  I have gone over the operative procedure with
him and the expected risks versus benefits.  He is to
consider this.
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This is Worker’s Compensation case.  Will notify them of
the findings and the options of treatment.             
          

     A Peer Review for L5-S1 posterior lumbar interbody

fusion was conducted on June 2, 2010.  The physician

reviewer was Dr. Reese Polesky.  This request for surgery

was denied due to the following rationale:

Based on the medical literature and the medical records
provided for my review, I recommend to non-certify the
request for L5-S1 posterior lumbar interbody fusion with
3 day inpatient stay.  According to the medical records,
Mr. Webb is a 47-year-old male who sustained an
industrial injury on April 2, 2007.  An April 6, 2010
report notes that the patient has been treated
conservatively with physical therapy.  He had a series of
epidural steroid injections which did not help.  He is
taking Mobic and hydrocodone.  The patient complained of
low back pain over the right sacroiliac joint and pain in
the left leg involving the anterior aspect of the thigh.
Examination findings include negative straight leg raise,
normal reflexes in the knees and ankles, ability to
heel/toe walk, and no obvious wasting or atrophy of
muscles.  The patient underwent a lumbar spine MRI on May
7, 2010 with an impression as follows: “1.  Mild disc
degeneration at L2-3 and L5-S1 without canal stenosis or
definite nerve root impingement.  2.  Possible
spondylolysis at L5.  There is no spondylolisthesis.”  On
May 7, 2010, the physician recommended a CT scan to
obtain better bone detail and diagnose whether or not the
patient truly has spondylolysis present or not.  He was
seen again on May 25, 2010 and it was noted that the
patient had a lumbar CT scan which showed him to have a
bilateral spondylolysis at L5. He does not have
significant spondylolisthesis. On April 6, 2010, the
patient was found to have a largely unremarkable physical
examination.  The patient was neurologically intact and
did not demonstrate a positive straight leg raise.  In
addition, the records do not establish that the patient
has instability in the lumbar spine.  As noted in the
references, there is no good evidence from controlled
trials that spinal fusion alone is effective for treating
any type of acute low back problem, in the absence of
spinal fracture, dislocation, or spondylolisthesis, if
there is instability and motion in the segment operated
on.  Based on this information, the patient is not a
current candidate for lumbar fusion.  Therefore, my
recommendation is to non-certify the request for L5-S1
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posterior lumbar interbody fusion with 3 day inpatient
stay.

     The claimant underwent an independent medical

evaluation with Dr. Steven Cathey on August 5, 2010.  Dr.

Cathey wrote, in pertinent part:

ASSESSMENT/PLAN: In my opinion, Mr. Webb has congenital
anomaly at L5-S1 that was clearly pre-existing the
occupational injury of 4/2/2007.  That said, he would be
a candidate for a lumbar fusion at this point based on
the failure of three years of conservative treatment to
alleviate his current symptoms.  I do not however,
believe there is any reasonable chance that the proposed
surgical procedure will alleviate all or even any of his
current symptoms. I have encouraged him to go back to
discuss this with Dr. Mason.

With regard to the occupational injury of 4/2/2007, I
believe the patient has reached maximal medical
improvement.  AMA guidelines recognize a 7% permanent
partial impairment rating of the whole person referable
to a spondylolysis in the context of a soft tissue
injury.

Since I do not see this problem getting any better long
term with or without surgery, I certainly believe it is
reasonable for Mr. Webb to file for long-term disability
benefits through Social Security.

The patient was very satisfied with this and will
otherwise be seen here on a p.r.n. basis.  

Dr. Russell Allison evaluated the claimant on August

27, 2010 due to lumbar pain and left leg pain.  At that

time, the claimant complained of pain in the lower back,

radiating into the buttock, radiating down the left leg,

which resulted from lifting equipment in and out of his

truck.  The claimant’s frequency was described as pain with

movement.  He reported it to be aggravated by bending,

walking, lifting and relieved by rest and heat.  Associated
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signs and symptoms were numbness and tingling.  The

claimant’s work status was disabled.  Dr. Allison’s

diagnosis was “lumbago.  He discussed with the claimant      

His pars defect and advised that if he is in constant pain

and requiring daily pain medications he should move ahead

with spinal fusion.  

     On January 6, 2011, Dr. Cathey wrote the following to

respondents’ attorney:

I received your letter of January 6, 2011, regarding my
patient, Ronald Webb.  I have also reviewed my office
notes related to Mr. Webb’s independent medical
evaluation of August 5, 2010.  

Ms. Worley, I did not identify any ambiguity in my
independent medical evaluation.  As I have previously
opined, there is no “need” for surgery.  The patient is,
however, a candidate for interbody fusion at L5-S1 to
address congenital abnormality at the lumbosacral
interspace.  As I have previously opined, this is in no
way related to his occupational injury to April 2, 2007.
Additionally, the “spinal fractures” should be better
characterized as congenital defects of the pars
interarticularis at L5-S1.  In other words, they are not
traumatic in nature.

I hope this report adequately addresses the questions you
raised in your January 6, 2011 inquiry regarding Mr.
Webb.  Please feel free to contact me if I can be of
additional service in this matter. 

    In response to questions posed to Dr. Mason by the

claimant’s attorney, on January 18, 2011, he stated that he

was of the opinion that the claimant was not able to work in

any capacity from the first time he saw him on April 6, 2010

to a date yet to be determined.  He also stated that he

would place restrictions on the claimant if he was able to

work.  According to Dr. Mason, these restrictions would be
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minimum activity.  He also noted that the claimant’s

functional capacity test showed deficit.  However, Dr. Mason

went on to state that since he had not seen the claimant in

almost a year, he really cannot determine his status.    

     A video surveillance disk has been offered by the

respondents.  I have reviewed this disk in its entirety.   

                          ADJUDICATION           

A.  Additional Medical Treatment

     An employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. § 11-9-508(a).  The claimant bears

the burden of proving that he is entitled to additional

medical treatment.  Dalton v. Allen Eng'g Co., 66 Ark. App.

201, 989 S.W. 2d 543 (1999).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984); Air Compressor Equipment v.

Sword, 69 Ark. App. 162, 11 S.W. 3d 1 (2000). 

     Here, the parties stipulated that the claimant

sustained a compensable injury to his back on April 2, 2007. 

The respondents have paid some medical benefits, temporary

total disability compensation and a 7% impairment rating. 

However, the respondents have since controverted the

claimant’s entitlement to additional medical treatment, in

the form of surgery as recommended by Dr. Mason, and pain
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management by Dr. Monfee.  

     Having weighed the evidence impartially and without

giving the benefit of doubt to either party, I find that the

claimant proved by a preponderance of the evidence that the

treatment recommended by Dr. Mason, in the form of “a lumbar

fusion using a pedicle screw fixation and bony fusion,” is

reasonably necessary and causally related to his compensable

back injury of April 2, 2007.  In addition, the claimant

also proved his entitlement to additional medical treatment

by Dr. Monfee, in the form of pain management.   

     After having observed the claimant’s demeanor at the

hearing and considered his testimony along with the

documentary evidence of record, I find that the claimant was

a credible witness.  His testimony demonstrates that prior

to the April of 2007 incident, he had not experienced any

significant problems with his back, since the 2000 work

injury, except wherein he would have a sore aching back due

to his work in the concrete business, for which he sought

occasional treatment in the form of medications and

chiropractic treatment.  His testimony is corroborated by

the medicals.  In addition, the surveillance video

demonstrates that the claimant now has problems ambulating,

especially of the left leg.      

     Here, the evidence demonstrates that prior to the work

incident, the claimant had no problems performing his job

duties or any other activities.  He was able to return to
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work and worked from 2000 until 2009, without any

restrictions.  However, since his work incident of 2007, the

claimant has experienced increased continuos and consistent

complaints of debilitating and constant problems with “a

burning sensation down his leg and a constant aching of the

left leg and other related symptoms.”  He has fallen while

attempting to go up steps.  His testimony demonstrates that

he had never experienced any of these problems prior to the

April 2007, incident.  

     Hence, the claimant has continued with this progression

and increase in physical damage to his back despite

extensive conservative treatment.  Said treatment includes,

several physical therapy sessions, a back brace, several

epidural steroid injections and a medication regimen.     

     Dr. Cheyne opined on February 18, 2010, that there was

nothing else for him to offer the claimant from a

conservative standpoint.  On May 25, 2010, Dr. Mason opined

that the claimant’s CT scan of that same date demonstrated

that he had “bilateral spondylolysis at L5," for which he

recommended surgery. 

     On January 6, 2011, Dr. Cathey opined “The patient is,

however, a candidate for interbody fusion at L5-S1 to

address congenital abnormality at the lumbosacral

interspace.”  He went on to opine that there is no way this

is related to his work injury of 2007.  

     However, in Williams v. L & M Janitorial, Inc., 85 Ark.
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App.1, 145 S.W. 3d 383 (2004), the Arkansas Court of Appeals

pointed out that in workers’ compensation law, an employer

takes the employee as he finds him.  

    Therefore, based on the expert opinion of Dr. Mason, the

testimony elicited from the claimant during the hearing, the

claimant’s ongoing new complaints of debilitating back and

left leg pain, considering the claimant has failed extensive

conservative treatment, and there being absolutely no

evidence of any subsequent trauma or new injury, I find that

the claimant’s compensable back injury of April 2, 2007, is

at least a contributing factor in his need for back surgery.

See Thomas v. Entergy Arkansas, Inc., Full Workers’

Compensation Commission, Opinion filed January 24, 2006

(F308759).  

     As a result, I find that the surgery recommended by Dr.

Mason and the pain management treatment by Dr. Monfee are 

reasonably necessary and causally related to the claimant’s

compensable injury of April of 2007.  

     Therefore, I further find that respondents are liable

for the expense of the additional treatment, in the form of

surgery, as recommended by his treating physician, Dr.

Mason, and pain management under the direction and care of

Dr. Monfee, pursuant to  Ark. Code Ann. § 11-9-508.

     While I realize that Dr. Cheyne opined in April 2009

that the claimant was not a surgical candidate, minimal

weight has been attached to this opinion, considering the
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chronic nature of the claimant’s symptoms since his work

incident, that Drs. Mason and Cathey have recommended said

surgery, and because conservative treatment has provided

little to no relief of his symptoms.  I think it is

noteworthy that Dr. Cheyne’s opinion that the claimant was

not a surgical candidate was rendered prior to the claimant

having undergone the epidural steroid injections and

additional physical therapy treatment, with only minimal

relief.              

     In addition, minimal weight has been attached to Dr.

Polesky’s  peer review of June of 2010, for surgery, wherein

she opined that the claimant was not a surgical candidate,

considering the chronic nature of the claimant’s symptoms

since his work incident, that Drs. Mason and Cathey have

recommended said surgery, and because extensive conservative

treatment has provided little to no relief of his symptoms.  

B.  Temporary Total Disability

     The claimant also contends that he is entitled to

temporary total disability from September 11, 2010, and

continuing to a date yet to be determined.  

     An injured employee who suffers an unscheduled injury

is entitled to temporary total disability compensation

during the time that he is within his healing period and

totally incapacitated to earn wages.  Arkansas State Highway

and Transportation Department v. Breshears, 272 Ark. 244,

613 S.W. 2d 392 (1981).
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     I find that the claimant proved his entitlement to

temporary total disability from September 11, 2010, and

continuing to a date yet to be determined.   

     The medical evidence and the claimant’s testimony

demonstrate that the claimant has remained within his

healing period since the date of his compensable injury, and

continued to do so through the date of the hearing.  

     Here, the claimant has received extensive conservative

treatment for his back injury with only minimal relief.  His

testimony demonstrates that he has pain, which he described 

as being a constant 24-hour a day ache that runs down his

left foot along with a burning pain down his foot.  This

testimony is corroborated by the surveillance video and the

medical evidence.    

     The claimant’s treating physician has recommended that

the claimant undergo lumbar fusion and his condition

requires heavy narcotic medication.  

     The evidence also shows that the claimant underwent a

functional capacity evaluation in December of 2009, with

reliable results.  According to this exam, the claimant

demonstrated the ability to perform medium work.  

     However, all of the claimant’s prior work has been in

the concrete business, which requires heavy work duties. 

The evidence demonstrates that the claimant has not worked

since September of 2009 due to his compensable back injury.

     Based on the foregoing, I find that the claimant has
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met his burden of proof that he has been incapacitated to

earn wages, at least since September 11, 2010, and

continuing through the date of the hearing.               

     In sum, I further find that the claimant proved by a

preponderance of the evidence his entitlement to temporary

total disability compensation from September 11, 2010, and

continuing until a date yet to be determined.

     While, I recognize that  Dr. Cathey has pronounced

medical improvement, minimal weight has been attached to

this opinion, given all of the evidence to the contrary,

namely, the recommendation for surgery and the ongoing

chronic nature of the claimant’s symptoms despite extensive

conservation treatment.       

C.  Attorney’s Fee

     The parties stipulated that the respondents have

controverted this claim for additional benefits in its

entirety.    

     Therefore, the claimant’s attorney is entitled to a

controverted attorney’s fee on all indemnity benefits

awarded herein to the claimant, pursuant to  Ark. Code Ann.

§ 11-9-715.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.
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1.  The Arkansas Workers’ Compensation Commission
         has jurisdiction of the within claim.

     2.  The employee-employer relationship existed on April 
         2, 2007, when the claimant sustained a compensable  
         back injury.   

     3.  The claimant’s average weekly wage of $763.73       
         entitles him to temporary total disability and      
         permanent partial benefits in the amounts of        
         $504.00/$378.00, respectively.           

     4.  The claimant was placed at maximum medical          
         improvement and a 7% rating has been assigned by    
         Dr. Cathey.  This rating has been accepted and is   
         being paid by the respondent carrier. (However,     
         respondents have not accepted the rating as being   
         causally connected to the claimant’ compensable     
         injury.  This clarification was made by respondents 
         at the time of the hearing). 

5.  This claim for additional benefits has been
         controverted in its entirety.

     6.  The claimant proved his entitlement to additional   
         medicals, in form of surgery and pain management.

7.  The claimant prove his entitlement to temporary     
    total disability compensation from September 11,    
    2010, and continuing to a date yet to be            
   determined. 

8.  That the claimant’s attorney is entitled to a       
    controverted attorney’s fee on all indemnity        
    benefits awarded herein, pursuant to Ark. Code Ann. 
    §11-9-715.

9.  All issues not litigated herein are reserved under
         the Arkansas Workers’ Compensation Act.
                        
                            AWARD

     The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein this

Opinion.  

     All accrued sums shall be paid in lump sum without
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discount, and this award shall earn interest at the legal

rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the

indemnity benefits awarded herein.  

     This fee is to be paid one-half by the carrier and one-

half by the claimant. 

     All issues not addressed herein are expressly reserved

under the Act.

IT IS SO ORDERED.

   

                                   ________________________
  CHANDRA HICKS

Administrative Law Judge  
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