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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F703266

JEAN WALKER, EMPLOYEE CLAIMANT
  
UAMS, EMPLOYER,                                        RESPONDENT 

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                  

OPINION FILED DECEMBER 14,2011 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by The Honorable George Ivory, Jr.,
Attorney at Law, Little Rock, Arkansas.      

The respondents were represented by The Honorable Richard Smith,
Attorney at Law, Little Rock, Arkansas.

   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 14,

2011, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was held in this matter on October 10, 2011.  A

Prehearing Order was entered on that same day.  This Prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer relationship existed on August

24, 2006.

     3.  The claimant's average weekly wage at the time of her

injury was $940.33; her temporary total disability rate is

$488.00, and her permanent partial disability rate is $366.00.

     4.  Respondents accepted this claim for a left knee injury,

and paid temporary total disability benefits from a period of

January 16, 2007, through October 10, 2007, as well as an

attorney's fee on those benefits.  

     5.  Respondents have paid some related medical benefits,

including a knee surgery.

     6.  This claim for additional benefits has been controverted

in its entirety.  

     7.  All issues not litigated herein are reserved under the

Act.

By agreement of the parties, the issue to be litigated at the

hearing was as follows:

           additional medical treatment(for her left knee)   

     The claimant’s and respondents’ contentions are set 

out in their responses to the Prehearing Questionnaire.  These

are hereby incorporated herein by reference.              

The documentary evidence submitted in this case consists of

the transcript of the November 14, 2011 hearing, and the exhibits
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contained therein.  

     The following witness testified at the hearing: the

claimant.

                          DISCUSSION

     During the hearing, the claimant was the only witness to

testify.  At the time of the hearing, the claimant was 58 years

old.  She has completed two years of college.  As of the date of

the hearing, the claimant continued to work at UAMS.  The

claimant has worked for the respondent-employer some 28 years. 

She works as a certified pharmacy technician.  On August 24,

2006, the claimant sustained an admittedly compensable injury to

her left knee. 

     The claimant gave the following description of her job

duties and work hours:

A I work the graveyard shift where we do mainly IV's.  We
take care of the inpatients, and we do some rounding at 

     three o'clock for the babies.

Q When you say rounding, you mean you make --

A I have to go up on the floors.

Q Okay.  And you're dispensing medication?

A Yes, sir, for a 24-hour period.

Q Okay.   Now, do you work eight-hour shifts, or how did
that work?

A No, sir, we work seven on, seven off, which is anywhere
from eleven to twelve hours per shift.

Q For the two-week period is that a total of 80 hours?
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A Yes, sir, that's what we do.  We do our whole pay
period in one week.

Q Okay.

A And it's just that third shift that do that.

     The claimant verified that she had an injury prior to August

24, 2006.  She testified that she previously sustained a

compensable injury in 2004, while working for the respondent-

employer.  The claimant explained:

Q Okay.  And tell me about that injury.

A The housekeeping crew was waxing the floor with Pledge,
and it's concrete.  And the booties that we wore slipped --
it was slippery, and I fell.  I wasn't the only one, but I
fell the hardest.

Q So were you at UAMS at the time this injury occurred?

A Yes, sir.

Q Okay.  And did you seek medical benefits at that time?

A I did.

Q Okay.  And can you tell me the nature of the benefits
that you received?

A Well --

Q I guess, let me try to make this clearer for you.  Did
you receive just medical; was it just the medical pay?   You
didn't receive any --

A I got paid for the -- they paid the doctor's bills.

Q Okay.  And you didn't receive any benefits but they
paid --

A No, sir.

     The claimant testified that the respondent-employer provided
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her with medical treatment under the care of Dr. Gruenwald for

her 2004 injury.  During this incident, the claimant testified

that she injured both of her knees.  According to the claimant,

Dr. Gruenwald is director of the Ortho Clinic at UAMS.  As a

result of her 2004 injury, the claimant received treatment for

both knees, in the form of steroid injections.  The claimant

further stated that she also treated with Dr. Scott Bowen as a

result of her 2004 fall.  She testified that Dr. Bowen performed

x-rays,  steroid injections, and prescribed anti-inflammatory

medications.  The claimant also testified that Dr. Bowen

recommended that she have both knees repaired.  

     The claimant testified that her incident/fall of 2004, was

the first instance that she actually had to seek treatment for

her knees.  Under further examination, the claimant testified

that prior to the 2004 incident, she walked 10 miles a day, and

had not had any problem with her limbs.  The claimant continued

to treat with Dr. Gruenwald for her knees.  According to the

claimant, Dr. Grenwald instructed her to come back to the clinic

anytime she felt she needed to, and that is what she did.         

     She verified that she sustained an admittedly compensable

injury on August 24, 2006.  She stated that her injury occurred

as she was coming out of the stockroom with supplies.  She got

hung on a machine that someone had positioned in front of the

doors.  The claimant testified that she sustained injuries to her
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knees, back and shoulder.  

     Following her compensable fall, the claimant sought medical

attention from the respondent-employer’s emergency room

department.  As a result of her compensable fall of 2006, the

claimant treated with Dr. Gruenwald.  According to the claimant, 

Dr. Gruenwald continued her on the steroids because he felt she

was too young to have a knee replacement at that time.  

     However, the claimant’s pain and symptoms worsened.  As a

result, Dr. Gruenwald performed arthroscopic surgery on January

16, 2007, and then resumed the steroid injections.  These were

performed every two to three months or so.

     The claimant agreed that the respondent-employer paid her

benefits for the time she was off work and for her surgery.  She

denied that surgery alleviated her problem.  Therefore, Dr.

Gruenwald recommended a procedure called the high tibia, but the

respondent insurance carrier refused to pay for it. 

     She testified:

Q Okay.  So what's happened since then?  I mean, have you
been --

A Well, I haven't had any surgery.  I mean, I've had shot
-- the shots.  He's given them to me, and Dr. Bowen has,
too, because I went back to Dr. Bowen after he told me to
get a second opinion on that after the high tibia
recommendation. And I went to Dr. Bowen, and he was saying
that I needed a total.  And he submitted it, and he called
me and told me it was turned down, Dr. Bowen did.

Q So ultimately it got to the point where they were
recommending, at least Scott Bowen was recommending a total
knee replacement, and that was denied.  And so at this
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point, are you still working and able to work, I guess?

A I'm still working, but it's difficult.

Q Is the problem getting better or worse, in your
opinion?

A The problem is getting worse, but the standing,
sometimes what I do, it requires three to four hours of
standing.  So I don't stand anymore.  They let me -- they
allow me to put a chair in the hood to do my work, because I
can't stand that long.

According to the claimant, the respondents have now refused

to pay for any of her medical care.  She stated that she is

paying on some of the bills, and has to pay with her own finances

to see Drs. Gruenwald and Bowen.  The claimant essentially

testified that the only treatment recommended for her at this

time is a total knee replacement.  This treatment was recommended

about a month ago by Dr. Bowen.   

     On cross examination, the claimant testified that she

injured her right knee in 2004.  She testified that she went to

see Dr. Gruenwald after her 2004 fall.  Upon being shown a report

from Dr. Bowen dated January of 2004, the claimant

denied a long history of pain in the left knee prior to 2004.  

     The claimant verified that Dr. Gruenwald recommended the

high tibia replacement for her left knee.  She denied that she

was aware that Dr. Bowen was no longer recommending knee

replacement surgery.  The claimant agreed that she wants surgery

on her left knee, as a result of her fall in 2006.  

     Under further redirect examination, the claimant testified
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that Dr. Bowen advised her that the high tibia would not work. 

According to the claimant, he stated that the only thing that he

could see that was going to help her was a total knee

replacement.  

     Under examination by the Commission, the claimant testified

that she had problems with swelling of her knees after her 2004

fall.  According to the claimant, after this incident, her right

knee gave her the most trouble, for which she received steroid

shots.  She stated that after the 2006 incident, her left knee

became more of a problem.  

     The claimant next explained that  between 2004 and 2006, she

was prescribed anti-inflammatories for her left knee.  She

admitted that after her 2006 fall, her pain became more intense

in her left knee.  The claimant specifically denied that she

experienced any popping and slipping in her left knee prior to

the 2006 incident.  She stated that she had only swelling and

slipping of the left knee prior to 2006.                    

     A review of the medical evidence of record demonstrates that

on January 27, 2004, the claimant underwent initial physical

examination with Dr. Scott Bowen, due to a chief complaint of

left knee pain.  He reported that the claimant had arthrosopic

surgery on the right knee a number of years ago and had good

results.  However, at that time, Dr. Bowen noted that the

claimant’s left knee pain was becoming more debilitating.  His
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impression was, “Bilateral knee osteoarthritis, left worse than

right.”  Dr. Bowen recommended at that time a total joint

replacement.  He wrote,“...I did not feel as though an outpatient

arthroscopic procedure would benefit her for the amount of bone

loss that she currently has and the continued patellofemoral

symptoms that she is also having.”

     A University of Arkansas for Medical Sciences

Employee/Student/Visitor Injury and Incident Report was completed

on August 24, 2006.  This report demonstrates that the claimant

underwent medical attention at the emergency room due to a fall. 

The date of injury was noted to be August 24, 2006.  The

description of accident states: “Entering pharmacy from stock

room caught on door of cabinet falling hard to floor/twisting as

falling hitting both knee to the floor then buttocks and back.” 

The Medical Findings and Comments section states, “Lumbar sprain

and right leg contusion. X-ray.”

     On July 9, 2009, the claimant underwent initial history and

physical examination with Dr. Bowen due to a chief complaint of

left knee pain.  Dr. Bowen reported, in pertinent part:

History of Present Illness
Jean was last seen approximately five years ago.  She is
patient of Dr. Archie Hearne and has documented
osteoarthritis in both knees.  She has had previous
arthroscopies by Dr. Gruenwald in the past.  The most recent
one was on the left knee and it was done in 2007.  She
indicates that this did not provide much relief.  She has
undergone Cortisone injections in the past.  These have also
not provided much relief.  She indicates that she has pain
on a daily basis and significant pain at night.  Her job as
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a pharmacist tech is extremely physically demanding with her
being on her feet most of the day.  She has taken Celebrex
on occasion as an anti-inflammatory.             

At that time, Dr. Bowen’s impression was “left knee

osteoarthritis and synovitis,” for which he administered a

Corticosteroid injection.”

     On August 6, 2009, Dr. Gruenwald scheduled the claimant to

undergo surgery to her left knee, on September 21, 2009, in the

form of a high tibial osteotomy.  However, the respondents denied

payment for this procedure.

     It appears that on October 7, 2009, an Outpatient Clinic

Record authored by Dr. Gruenwald demonstrates that the claimant

complained of continued knee pain, for which she saw Dr. Evans in

November of 2008. 

     Per an outpatient note made on that same, Dr. Gruenwald,

personally evaluated the claimant.  He reported that the claimant

had bilateral degenerative joint disease with the left being

greater than the right.  According to this note, the claimant was

seen almost one year ago in their clinic, at which time

degenerative joint disease bilaterally was demonstrated.  He

reported that the claimant returned noting that her knees

continued to bother her.  

     At that time, the claimant complained of her knee “slipping

and popping, and swelling of knees.  She also complained of her

“knee slipping out of place.” Dr. Gruenwald’s notes demonstrate
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that the claimant’s job required her to stand quite a bit, and

that she reported it is hard to do her job with the amount of

pain she is having in her knees.  Specifically, Dr. Gruenwald

reported, in relevant part:

X-RAYS: x-rays are reviewed and show a significant varus
deformity and degenerative joint disease bilaterally.

ASSESSMENT AND PLAN: Dr. Gruenwald has personally evaluated
this patient.  He has reviewed the x-rays and went over both
options including total joint arthroplasty, and a high
tibial osteotomy. We will get in contact with Dr.
Gruenwald’s secretary in order that she may find a date
suitable for her.  We will plan on sending her to a
preoperative clinic appointment and seeing her in surgery
with this done.

Please note that Dr. Gruenwald personally evaluated this
patient and formulated the above plan.

     Dr. Bowen wrote the following letter to respondents’

attorney on October 7, 2010.:

I am in receipt of the accompanying information from my
office.  I reviewed her chart entirely and the visits we
have had.  In answer to your first question, I believe that
she has returned to her pre injury state.  I do not believe
there is a significant anatomic rating from her injury of
2006 since at the time of her initial evaluation in 2004,
there was evidence of bone on bone end stage arthritis in
the medial compartment of her knee.  At that time, I
recommended conservative care and the only surgery that
would have helped in my opinion would have been a total knee
replacement.  I am not surprised that her arthroscopic
surgery did not help her previously in 2007. 

     The claimant saw Dr. Bowen for a follow-up visit on August

29, 2011 for follow-up care of her left knee. He noted that they

had been seeing the claimant for some seven years.  Dr. Bowen

further noted that the claimant has documented osteoarthritis. 
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She has had previous surgery on both left and right knees.  That

this is all well documented in her chart.  He stated,”...it is

pertinent that she has continued to work though the left knee is

becoming increasing more uncomfortable.”  Dr. Bowen also noted

that the claimant has tried numerous anti-inflammatories to

include both Naprosyn, Advil and/or Celebrex at varying times. 

He stated that the claimant has pain on a constant and daily

basis that interferes with her activities of daily living and her

ability to both stand for long periods of time or sit.  According

to this clinical note, previous discussion on a high tibial

osteotomy has been documented.  His impression was

“osteoarthritis, left knee.”  Dr. Bowen outlined the following

plan:

1.  Again with the amount of arthritic change that she has,
I do believe that this needs to be replaced.  We discussed
this in the past including recovery time, etc.  She would
like to try to move forward with this at the earliest
possible convenience.

2.  I will again reiterate that we have been following her
for the last seven years.  She has had previous claims on
other occasions.  We will seek approval for this and move
forward at the earliest possible convenience.

3.  In my opinion, I do not believe that this would be
beneficial for her as she does have osteoarthritis in other
parts of her joints.  I think her rehab is difficult and I
do not think it would potentially give her longstanding
relief of pain.         

                        

                          ADJUDICATION 
Medical Treatment

     An employer shall promptly provide for an injured employee
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such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that she is entitled to additional medical treatment. 

     Here, the parties stipulated that the claimant sustained an

admittedly compensable injury to her left knee on August 24,

2006, as a result of a slip and fall incident.  The respondents

have paid some medical benefits and temporary total disability

compensation.  Specifically, on January 16, 2007, Dr. Gruenwald

performed arthroscopic surgery on the claimant’s left knee, which

respondents accepted and paid.  

     However, the respondents have since controverted the

claimant’s entitlement to any additional medical treatment for

her left knee.  As a result, the claimant now contends that she

is entitled to additional medical treatment for her left knee

injury of August 24, 2006.            

     After weighing the evidence impartially and without giving

the benefit of doubt to either party, I find that the claimant

proved by a preponderance of the evidence that additional medical

treatment is reasonably necessary and causally related to her

compensable left knee injury of August 24, 2006. 

     In Williams v. L & M Janitorial, Inc., 85 Ark. App.1, 145

S.W. 3d 383 (2004), the Arkansas Court of Appeals pointed out

that in workers’ compensation law, an employer takes the employee

as he finds him.

     Here, the claimant was 58 years old at the time of the
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hearing.  She has worked for the respondent-employer some 28

years, as a certified pharmacy technician.  As of the date of the 

hearing, the claimant continued to work for her employer despite

the present condition of her left knee.  The claimant sustained

an admittedly compensable left knee injury while working the

respondent-employer on August 24, 2006.  

     It is undisputed that prior to her compensable injury of

2006, the claimant suffered from a pre-existing degenerative

condition/osteoarthritis of the left knee, and that her knee was

symptomatic prior to her most recent work incident of 2006.  Her

testimony demonstrates that she had a prior 2004 work injury,

wherein she injured both knees, right greater than left. 

     The claimant credibly testified that prior to the 2006

incident, she had to take only anti-inflammatories medications

for her left knee.  Her testimony demonstrates that prior to the

work incident of 2006, she experienced only swelling and pain of

the left knee.  She was able to perform her job duties without

any restrictions being imposed on her by a doctor or any special

accommodations by her employer.    

     However, the claimant credibly testified, and the medical

evidence demonstrates that since her 2006 injury, she has

continued with significant and somewhat immobilizing left knee

pain.  Her testimony demonstrates that since her injury of 2006,

she has pain on a daily basis, which interferes with her daily

activities of living and performance of her job duties.  The

record demonstrates that since the claimant’s compensable
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incident of 2006, her symptoms in her left knee have intensified. 

She now has problems with her knee “slipping out of place and

popping.”  The claimant is unable to sit or stand for long

periods of time.  As a result, the claimant’s employer now has to

provide her with special accommodations, wherein she is allowed

to put a chair in the hood, in order to perform her job duties.  

     The respondents have provided the claimant with extensive

conservative treatment for her left knee, which has included

anti-inflammatories and steroid injections, with only minimal

relief of her symptoms.  The claimant also underwent arthroscopic

surgery, with temporary relief of her symptoms.  Nonetheless,

despite the claimant’s ongoing persistent pain and related

symptoms, after her recovery period for her surgery, the claimant

returned to her job.

     The claimant testified that it is her understanding from Dr.

Bowen, the only treatment recommended for her at this time, is a

total knee replacement.  In addition, her testimony demonstrates

that although at one point Dr. Gruenwald recommended surgery in

the form of a high tibial osteotomy, Dr. Bowen has advised that 

she is not a candidate for this procedure.   

     On October 7, 2010, Dr. Bowen opined that the only surgery

that would have helped the claimant in his opinion would have

been a total knee replacement.  Therefore, he was not surprised

that her arthroscopic surgery of 2007 did not help her.  

     Additionally, in a medical note dated August 29, 2011, Dr.

Bowen opined, “Again with the amount of arthritic change that she
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has, I do believe that this needs to be replaced....”

     Therefore, considering that since her 2006 injury, the

claimant has continued with significantly increased pain despite

extensive conservative treatment and surgery, that she is now

significantly limited in her daily activities and ability to

perform her job duties, that she now has “slipping and popping of

the left knee,” and there being absolutely no evidence of any

subsequent trauma or new injury, I find that the preponderance of

the evidence demonstrates that the claimant’s 2006 fall at work

exacerbated her pre-existing osteoarthritis, and is at least a

contributing factor in her need for additional medical treatment. 

     As such, I further find that the claimant proved a causal

connection between her compensable injury and her need for

additional medical treatment.  Accordingly, pursuant to  Ark.

Code Ann. §11-9-508, the respondents are liable for the expense

of the additional treatment for the claimant compensable fall of

2006.

     While I recognize that Dr. Bowen has opined that the 

claimant has returned to her pre-injury state, little weight has

been given this opinion, in light of the persistent and

progressive nature of the claimant’s symptoms since the 2006

incident, despite extensive conservative treatment and surgery.  

               FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.
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     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer relationship existed on August
         24, 2006.

     3.  The claimant's average weekly wage at the time of her    
         injury was $940.33; her temporary total disability rate  
         is $488.00, and her permanent partial disability is rate 
         $366.00.

     4.  Respondents have accepted this claim and paid temporary  
         total disability benefits from a period of January 16,   
         2007, through October 10, 2007, as well as an            
         attorney's fee on those benefits.  

     5.  Respondents have paid some related medical benefits,     
         including a left knee surgery.

     6.  This claim for additional benefits has been controverted 
         in its entirety.  

7.  The claimant proved her entitlement to additional        
    medical treatment for her admittedly compensable left    
    knee injury of August 24, 2006.

  
     8.  All issues not litigated herein are reserved under the   
         Act.

                               AWARD

     The respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     IT IS SO ORDERED.

          ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE
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