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Claimant represented by MICHAEL HAMBY, Attorney, Greenwood, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 7, 2011, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on August 11, 2010 by

Administrative Law Judge David Greenbaum, and a pre-hearing order was filed on August

12, 2010.   A copy of the pre-hearing order has been marked Commission's Exhibit #1 and

made a part of the record without objection.

At the pre-hearing conference the parties agreed to stipulate that the employment

relationship existed at all relevant times, including December 4, 2009; that the claimant

earned sufficient wages to entitle him to compensation rates of $146.00 for both temporary

total disability and permanent partial disability; that the claim was accepted as

compensable and that appropriate medical and indemnity benefits were paid through

March 31, 2010; and that respondents have controverted all benefits beyond those

previously paid.   

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Whether claimant’s healing period has ended;

2.   Claimant’s entitlement to additional temporary total disability;
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3.   Claimant’s entitlement to additional medical treatment.

The claimant contends that he is entitled to continued reasonably necessary

medical treatment.  In addition, claimant contends he is entitled to additional temporary

total disability after March 31, 2010, and continuing through an undetermined date

maintaining that his healing period has not ended.  Claimant requests a statutory

attorney’s fee on all benefits awarded.

The respondents contend that the claimant’s need for medical treatment, if any, is

related to pre-existing and underlying problems and not to any injury that occurred while

working for the respondent employer.  Respondents contend that the claimant was

noncompliant with medical care following his change of physician to Dr. Mangles and that

based upon his noncompliance he would not be entitled to additional benefits until he

becomes compliant.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 11, 2010, and contained in a pre-hearing order filed August 12,

2010, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to any additional medical treatment or temporary total disability benefits beyond

the date those benefits were last paid on March 31, 2010.  Claimant’s healing period for

his compensable injury ended on or before March 31, 2010.  
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FACTUAL BACKGROUND

The claimant is a 47-year-old man who worked for the respondent as a truck driver.

The parties have stipulated that claimant suffered a compensable injury when he slipped

and fell on ice while attempting to wash out his trailer on December 4, 2009.  After this

accident the claimant laid down in his truck for 15 to 20 minutes before being taken by

ambulance to the hospital in Danville.  

A medical report from the emergency room in Danville dated December 5, 2009,

indicates that a CT scan revealed degenerative disc findings at L5-S1 and probable disc

bulges at other levels.  Claimant was given medication and was instructed to remain off

work some four to six weeks until he could be evaluated by a back specialist.  

Claimant was next evaluated by his family physician, Dr. Carrick, in Ozark who

ordered an MRI scan.  The MRI scan was performed on December 22, 2009, and revealed

a disc protrusion at the L5-S1 level.  Subsequent to this MRI scan the claimant was

evaluated by Dr. Mangels at the Oklahoma Spine and Brain Institute in Tulsa, Oklahoma.

In a report dated January 22, 2010, Dr. Mangels indicated that claimant had a recurrent

disc herniation at the L5-S1 level.  Dr. Mangels indicated that claimant should be

considered for surgery, but the claimant indicated he would prefer to have surgery closer

to his home.  

Following claimant’s visit with Dr. Mangels he was next evaluated by Dr. Queeney

in Fort Smith on March 4, 2010.  Dr. Queeney also diagnosed claimant as suffering from

a herniated disc at the L5-S1 level.  Dr. Queeney indicated that additional tests should be

performed and he also indicated that while surgery might be necessary, he would not

operate on claimant if he continued to smoke.  Based upon claimant’s indication that he

was not willing to quit smoking, Dr. Queeney completed a form dated March 16, 2010

indicating that claimant was released and could return to work as of that date.  

Claimant subsequently filed for and received a change of physician order from the
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Commission authorizing him to return to Dr. Mangels.  In his report dated March 29, 2010,

Dr. Mangels indicated that claimant should quit smoking before back surgery was

considered.  He also indicated that claimant had been getting medications from multiple

doctors and that he had been taking quite a bit of pain medications which had been

prescribed by Dr. Carrick.  Dr.  Mangels noted that given claimant’s issues with illegal

drugs in the past, he would like claimant to undergo a urine drug screen.  According to Dr.

Mangels’ report he followed claimant to the lab and left him there for the drug screen, but

claimant left before the drug screen was performed.  Claimant testified at the hearing that

he was in a great deal of pain that day both before and after his evaluation by Dr. Mangels.

He stated that after consulting with his attorney (Ernie Witt), he left the lab before the drug

screen could be performed.  

Subsequently, in a report dated April 9, 2010, Dr. Mangels indicated that he was no

longer willing to be claimant’s treating physician and was releasing him from his care.

Subsequent to that report, claimant has sought medical treatment from other medical

providers including the Piggott Community Hospital and the hospital in Paragould.  In a

report dated April 10, 2010 from the Piggott Community Hospital, it was noted that claimant

was seeking a refill of his pain medication.  The report also notes: “Pt. is negotiating for

different strengths of pain meds Requesting Oxycodone rather than Hydrocodone.”  The

report indicates that claimant was given a small quantity of Oxycodone, but was advised

to follow up with a primary physician or to establish care with a local physician.  The next

report from the Piggott Community Hospital is dated April 26, 2010.  That report under the

category “Diagnosis” states the following: “Pain pill seeker.”

Finally, the medical records indicate that claimant subsequently sought medical

treatment from a medical center in Paragould.

Claimant has filed this claim contending that he is entitled to additional medical

treatment and temporary total disability benefits for his compensable injury beyond those
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benefits paid through March 31, 2010.  

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment.  Dalton v. Allen Engineering Company, 66 Ark.

App. 201, 989 S.W. 2d 543 (1999).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has failed to prove

by a preponderance of the evidence that he is entitled to additional medical treatment for

his compensable injury.

First, it should be noted that claimant has an extensive history of prior low back

problems.  Claimant suffered a compensable injury to his low back when he fell off the top

of a car hauler.  As a result of that injury claimant underwent surgery by Dr. Landherr in

1990 to repair a herniated disc at the L5-S1 level.  In 1996 the claimant was seen for

continued complaints of low back pain and an MRI scan was recommended.  It was

determined that claimant had suffered a recurrent disc herniation at the L5-S1 level and

in July 1996 Dr. Landherr performed a “redo” hemilaminectomy and removal of recurrent

herniated disc at the L5-S1 level.  The medical records indicate that even though the

claimant improved after the surgery, he continued to have some complaints of low back

pain.  

On April 5, 2004, claimant was seen by Dr. Ross, a family physician, and he

diagnosed claimant’s condition as failed back syndrome and prescribed narcotic pain

medications.  The medical records indicate that claimant saw Dr. Ross for follow-up visits

for refills of his pain medications for low back pain on May 4, 2004; August 2, 2004; and

February 28, 2005.  

On November 20, 2005, claimant was evaluated at Summit Medical Center in Van

Buren for complaints of low back pain after jumping off a dock two days earlier.  According
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to the history in the medical report, claimant woke up that day with severe spasm.

Claimant was diagnosed as suffering from a lumbar strain and was prescribed Vicodin and

Flexeril.  

Just prior to the claimant’s employment with the respondent the claimant suffered

an injury to his low back in June 2009 when he fell off the roof of a storage building onto

a trailer.  Claimant’s initial medical treatment for this injury came from Summit in Van Buren

on June 13, 2009.  At that time the claimant had complaints of low back, right arm, and

right leg pain after the fall.  Claimant was diagnosed as suffering an abrasion of the right

upper arm, a contusion of the lower back, and cervical spine strain.  Claimant was given

medications for pain and spasms.  On June 16, 2009, the claimant was evaluated at the

Van Buren Family Practice Clinic.  At that time the claimant was making complaints of low

back pain and numbness into his right leg.  The report notes that claimant suffers from

marked lumbar pain, muscle spasm, and a decreased range of motion.  Claimant was

given narcotic pain medication and an MRI scan of the claimant’s lumbar spine was

recommended.

On August 19, 2009, the claimant completed a health history for his DOT physical

at which time he denied “Spinal injury or disease” and “Chronic low back pain” even

though claimant was at that point taking medications and an MRI scan for his low back had

been recommended.

In a report from St. Edward Mercy Clinic dated September 29, 2009, it indicates that

claimant has ongoing low back pain and that he cannot afford the recommended MRI scan.

The report indicates that claimant was prescribed Klonopin and Lorocet.

Claimant testified at the hearing that he took Hydrocodone and Klonopin in the time

period before the incident on December 4, 2009.  In fact, claimant admitted that he took

Hydrocodone on December 3, 2009, the day before the fall.  However, claimant claimed

at his deposition that this was for a headache, not back pain.
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As previously noted, following the incident on December 4, 2009, claimant came

under the care of both Dr. Mangels and Dr. Queeney who both indicated that surgery might

be necessary.  When claimant would not agree to quit smoking, Dr. Queeney released him

from his care and indicated that claimant could return to work.  Significantly, there is no

indication that Dr. Queeney was aware of claimant’s prior injury off the storage building

roof in June 2009 for which he was taking narcotic pain medication and for which an MRI

scan had been recommended but claimant did not undergo because he could not afford

it. 

Likewise, Dr. Mangels at the time of his initial evaluations was not aware of this

prior history.  In fact, a review of Dr. Mangels’ report of January 22, 2010, indicates that

claimant gave a history of his back only hurting occasionally after his back surgery and

that he had done well after the surgeries until the time of his new injury.  Based upon this

history, Dr. Mangels initially was of the opinion that claimant’s injury at work was the cause

of his current symtomatolgy and his need for medical treatment.

As previously noted, Dr. Mangels recommended that claimant undergo a drug

screen before proceeding with further treatment.  That drug screen was not performed and

according to a report from Dr. Mangels dated April 9, 2010, he subsequently became

aware of the fall off the roof which resulted in a recommendation for an MRI scan.  Based

upon this new knowledge, Dr. Mangels indicated that he was not willing to be claimant’s

treating physician and he  released him from his care.  It should be noted that while some

of the “facts” mentioned in Dr. Mangels’ April 9, 2010 report are not substantiated by the

remaining evidence, Dr. Mangels’ understanding that claimant had back symptoms since

falling off the roof is accurate as well as the fact that the MRI scan had been

recommended.

In summary, claimant has the burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for his compensable injury.
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Here, the claimant has an extensive history of pre-existing back problems which resulted

in  surgeries in 1990 and again in 1996.  Since that time the claimant has continued to

have various complaints of low back pain and more significantly, the claimant began

having low back pain following a fall from the roof of a storage building in June 2009.

Following that fall the claimant was prescribed narcotic pain medication and an MRI scan

was recommended by claimant’s treating physicians.  The MRI scan was not performed

only because claimant did not have the funds necessary for that test.  While an MRI scan

performed after December 4, 2009 did reveal a herniated disc, claimant has the burden

of proving by a preponderance of the evidence that this herniated disc and his need for

additional medical treatment is causally related to his compensable injury, not to his pre-

existing condition.  I find that claimant has failed to meet that burden of proof.  While Dr.

Mangels was originally of the opinion that claimant’s need for medical treatment and

symptomatology were related to the December 2009 work-related injury, Dr. Mangels was

not initially aware of claimant’s prior injury in June 2009 and his treatment with narcotic

pain medication and the recommendation of the MRI scan.  When Dr. Mangels became

aware of those facts, he indicated that he was no longer claimant’s treating physician.

Based upon the evidence presented, I find that claimant has failed to prove by a

preponderance of the evidence that he is entitled to additional medical treatment for his

compensable injury of December 4, 2009.

Likewise, based upon this same evidence, I also find that claimant has failed to

meet his burden of proving by a preponderance of the evidence that he is entitled to

additional temporary total disability benefits.  In order to be entitled to temporary total

disability benefits claimant must prove by a preponderance of the evidence that he

remains within his healing period for his compensable injury and that he suffers a total

incapacity to earn wages.  I find that claimant has failed to prove by a preponderance of

the evidence that he remains within his healing period for his December 4, 2009 injury or
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that he suffers a total incapacity to earn wages as a result of that compensable injury as

opposed to his pre-existing condition.

Finally, I find based upon the evidence previously discussed, that claimant’s healing

period for his compensable injury had ended on or before March 31, 2010, the date the

parties stipulated that respondent last paid medical and temporary total disability benefits.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment and/or temporary total disability benefits for his

compensable December 4, 2009 injury.  Therefore, his claim for additional compensation

benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $625.60.

IT IS SO ORDERED.

                                                                   
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


