
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G010377

TRACY SHELLEY, Employee  CLAIMANT

GATES CORPORATION, Employer  RESPONDENT

GALLAGHER BASSETT SERVICES, Carrier RESPONDENT

OPINION FILED AUGUST 24, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by WESLEY COTTRELL, Attorney, Rogers, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On July 27, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 23, 2011, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on or about

November 8, 2010.

At the time of the hearing the parties agreed to stipulate that claimant would be

entitled to the maximum compensation rate in effect for 2010.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s neck, back, arms, elbows, and body as

a whole on November 8, 2010.

2.   Temporary total disability benefits.
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3.   Medical benefits.

4.   Attorney fee.

At the time of the hearing the respondent also raised as an issue its entitlement to

a credit for unemployment compensation benefits paid to claimant in the event the claim

is found compensable and respondent is ordered to pay temporary total disability benefits.

The claimant contends he sustained an injury which arose out of and in the course

of his employment.  Claimant is entitled to temporary total disability, reasonable and

necessary medical, and a controverted attorney’s fee.  All other issues are reserved.

The respondents contend the claimant did not sustain an injury arising out of and

in the course of his employment as defined by the Arkansas Workers’ Compensation Act.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 23, 2011, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   The parties’ stipulation that claimant would be entitled to the maximum

compensation rate in effect for 2010 is also hereby accepted as fact.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered compensable injuries to his lumbar spine, cervical spine/shoulders, and right

elbow as a result of a motor vehicle accident on November 8, 2010.

4.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his ears as a result of the accident on November 8, 2010.
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5.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits as a result of his compensable injury.

6.    Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injuries.   

FACTUAL BACKGROUND

The claimant is a 46-year-old man who has primarily worked as a truck driver for

his entire adult life.  At the time of his accident on November 8, 2010, he had worked for

respondent as a truck driver for ten and a half years.  

On November 8, 2010, the claimant was driving a truck to Atlanta, Georgia, when

he came upon a slow-moving truck.  Before he could look in the mirrors and change lanes,

he struck the trailer of the other truck.  Michael Collins, another driver, was in the sleeper

at the time of the accident but did not witness the accident.  The front of claimant’s tractor

hit the rear of the trailer with a hard impact causing significant property damage.  Claimant

testified that his tractor was inoperable as a result of the accident.  He eventually received

a rental tractor and delivered his load in Georgia.

Claimant testified that after the accident he called his  supervisor, Nola Combs, and

reported the accident.  Claimant testified that he talked to Combs three or four times on

November 8 and November 9.  

Claimant testified that he and Collins returned to Northwest Arkansas on November

10, 2010.  Claimant testified that on that morning he woke up and could hardly get out of

bed and as a result he sought medical treatment from Dr. Smiley, a chiropractic physician,

and Dr. Clemens, his family physician.

Medical reports from Dr. Smiley indicate that claimant was hurting all over after the

accident and Smiley provided treatment that day and the next day on November 11.  Dr.

Clemens’s medical report of November 10, 2010 indicates that he diagnosed claimant’s
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condition as myalgia and motor vehicle collision and he prescribed medication.

On November 11, 2010, claimant was terminated by respondent for having a

preventable accident above a certain dollar amount.  Claimant has not worked for any

other employer since that date.

After his termination claimant  sought medical treatment from the Wilma Mankiller

Clinic in Stillwell, Oklahoma.  In a report dated December 14, 2010, claimant was

diagnosed as suffering from a cervical strain, neck pain, and low back pain.  Medical

records from the Mankiller Clinic indicate that claimant was treated primarily with

medication, physical therapy, and mechanical traction.

On January 4, 2011, claimant sought medical treatment from Dr. Lewis who

diagnosed claimant’s condition as a motor vehicle accident with multiple contusions and

sprains.  She treated claimant with medication and referred him to an audiologist or ENT

for his complaints of hearing loss.

Dr. Lewis eventually referred claimant for MRI scans of his cervical spine, right

elbow, and lumbar spine.  These scans were performed on April 14, 2011.  The MRI scan

of claimant’s right elbow revealed swelling and a tearing of the common extensor tendon.

The lumbar MRI scan revealed a broad-based disc bulge with a small disc protrusion at

the L5-S1 level.  Finally, the MRI scan of claimant’s cervical spine revealed mild

degenerative changes.  In a report following the MRI scans dated April 18, 2011, Dr. Lewis

referred claimant to a specialist for further evaluation.  Claimant has since returned to Dr.

Lewis and has not undergone an evaluation by a specialist.

Claimant has filed this claim contending that he suffered compensable injuries to

his neck, back, arms, elbow, and body as a whole (hearing loss) as a result of the accident

on November 8, 2010.  He seeks payment of medical benefits as well as temporary total

disability benefits and a controverted attorney fee.
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ADJUDICATION

Claimant contends that he suffered various injuries as a result of a motor vehicle

accident on November 8, 2010.  This accident was a specific incident identifiable by time

and place of occurrence.  The Commission has stated in Henry Weaver v. Precision

Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that pursuant to

Act 796 of 1993, the following must be shown in order to establish the compensability of

an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his lumbar spine, cervical

spine/shoulders, and right elbow but that claimant has failed to prove by a preponderance

of the evidence that he suffered a compensable injury in the form of hearing loss on

November 8, 2010.

First, I note that claimant admitted that he had received treatment from Dr.  Smiley,

the chiropractic physician, off and on for approximately ten years.  Claimant testified that

this treatment was for tension caused by driving a truck.  Claimant testified that before the

accident he had not seen Smiley for one and a half years and he also indicated that the

prior treatment from Smiley did not include any treatment to his spine between the neck
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and low back.  

Furthermore, claimant admittedly did not indicate to Combs on the day of the

accident that he had been injured.  In fact, claimant informed Combs that he was okay and

was capable of driving and in fact he did drive that day and the next day.  However,

claimant also testified that on November 9, 2010, he was stiff and that his neck and back

had begun hurting.  After driving eleven hours that day back to Northwest Arkansas

claimant testified that he did not realize he was hurting so bad that he would need medical

treatment until the morning of November 10.  He testified that he woke up that morning and

could hardly get out of bed and had pain all over his body.  As a result, he sought medical

treatment from Drs. Smiley and Clemens that day.  

Even though the claimant had sought medical treatment from Dr. Smiley and

Clemens, claimant made no mention of an injury when he talked to Gregory Counts later

that day.  Counts was claimant’s supervisor and it was he who terminated claimant for the

accident.  While claimant obviously should have reported his complaints to Combs or

Counts earlier, the failure to promptly report an injury is not a requirement under the law,

but is merely a factor which may be considered in determining whether claimant has met

his burden of proof.  In this particular case, there is no question that claimant was involved

in a significant motor vehicle accident on November 8, 2010.  Shortly after that accident

the claimant developed complaints of pain and sought medical treatment.  Notably, the

history in all of the medical records relates claimant’s complaints to this motor vehicle

accident.  Furthermore, on May 6, 2011, Dr. Lewis completed a form indicating that in her

opinion the claimant’s injuries were caused by the accident.

Based upon the foregoing evidence, I find that claimant has met his burden of

proving by a preponderance of the evidence that his injury arose out of and in the course

of his employment with respondent and that the injury was caused by a specific incident

identifiable by time and place of occurrence.  I also find that claimant has met his burden
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of proving by a preponderance of the evidence that the injury caused internal physical

harm to his body which required medical services and that he has offered medical

evidence supported by objective findings establishing an injury.  Dr. Smiley’s medical

report of November 10, 2010 indicates that he observed paraspinal muscle spasms during

his evaluation of the claimant.  Subsequent medical reports from the Mankiller Clinic reveal

muscle spasms in claimant’s low back.  Likewise, Dr. Lewis in her report of January 4,

2011 noted spasms in claimant’s cervical spine as well as in his shoulders.  Dr. Lewis

ordered MRI scans which contain objective findings of injury to claimant’s right elbow and

his lumbar spine.  As previously noted, the MRI scan of claimant’s right elbow revealed

swelling as well as a tearing of the common extensor tendon.  In addition, the MRI scan

of claimant’s lumbar spine revealed a broad base disc bulge with a small disc protrusion.

Based upon those findings, Dr. Lewis referred claimant to a specialist for further

evaluation.

Based upon this evidence, I find that claimant has met his burden of proving by a

preponderance of the evidence that the injury caused internal physical harm to his body

and that he has offered medical evidence supported by objective findings establishing an

injury.  I find that this injury included claimant’s lumbar spine, cervical spine/shoulders, and

right elbow.  I do not find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered hearing loss as a result of this accident.  To the extent that

claimant’s suffers from hearing loss, I find insufficient evidence causally relating this

hearing loss to the accident on November 8, 2010.

In summary, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered compensable injuries to his lumbar spine, cervical

spine/shoulders, and right elbow as the result of an accident on November 8, 2010 while

employed by respondent.  Claimant is entitled to medical treatment for these compensable

injuries.
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The final issue involves claimant’s contention that he is entitled to temporary total

disability benefits.  As previously noted, claimant was terminated by the respondent on

November 11, 2010, and he has not worked for respondent or any other employer since

that date.

The claimant has suffered injuries which could be classified as both scheduled and

unscheduled injuries.  With regard to unscheduled injuries, a claimant is entitled to

temporary total disability benefits if they remain within their healing period and they suffer

a total incapacity to earn wages.  Arkansas State Highway & Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  With respect to a scheduled injury,

a claimant is entitled to receive temporary total disability benefits during their healing

period or until they return to work, whichever occurs first.  Wheeler Construction Company

v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).

In this particular case, I find that claimant has failed to prove by a preponderance

of the evidence that he has suffered a total incapacity to earn wages with respect to the

unscheduled injuries.  The medical records do not contain any indication that claimant was

taken off work by his treating physicians for his compensable injuries.  Therefore, claimant

is not entitled to receive temporary total disability benefits as a result of the unscheduled

injuries.  Likewise, I do not find that claimant is entitled to temporary total disability benefits

as a result of the scheduled injury.  Even though the claimant is not working, that is not

due to the fact that claimant was taken off work by any of his treating physicians, but rather

is due to the fact that claimant was terminated by the respondent for having a preventable

accident above a certain dollar amount.  Claimant was not taken off work by any of his

treating physicians and according to claimant’s testimony he is not aware of any physical

restrictions which have been placed upon him by his treating physicians.  I do not find that

the fact that claimant was terminated for cause by the respondent for this accident would

entitle claimant to temporary total disability benefits.
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Accordingly, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that as of the time of the hearing he was entitled to any

temporary total disability benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered compensable injuries to his lumbar spine, cervical spine/shoulders, and right

elbow while employed by respondent on November 8, 2010.  Claimant has failed to prove

by a preponderance of the evidence that he suffered a compensable injury to his ears.

Claimant is entitled to all reasonable and necessary medical expenses provided in

connection with his compensable injuries.  Claimant has failed to prove by a

preponderance of the evidence that he is entitled to temporary total disability benefits as

a result of his compensable injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $448.10.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


